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Noting paper: Update on strategy for the Cowrt hearing on 2 February 2018

1. BACKGROUND

1.4 At the last Steering Group meeting, the PLSG endorsed the following strategy for the Court
nearing on 2 February 2018

{a) In agreement with the Claimants, the parties would ask for the March 2019 trial to be
vacated.

(b Post Office would agree 1o use i reasonable endeavours 1o attend a mediation in March
2019 but it would oppose a formal sfay of proceedings 50 to avoid any delay o the litigation.

{cy Post Office would seek narrower / more {argeted disclosure than the Claimants are seeking

{dy Post Office would ask the Court to set down a full trisl imetable fo a Lead Cases frial in
20620,

{) Post Office would agree to an order that it will provide further information on its case
regarding implied terms.

1.2 Matters {a) and {e} have been agreed with the Claimanis. Matter (D) has been agreed save in
refation o the stay. Matlers {¢) and {d} are not agreed and will be the core subjects for
discugsion with the Judge at the CMC on Friday,

2. DISCLOBURE
2.1 The parties have agreed a three-staged approach to disclosure,

2.2 Stage 1 Disclosure in February 2018: preliminary disclosure of documents that refer to one of
the 12 Lead Claimanis for the Commaon {ssues Triall Since the last Steering Group meeting, the
Claimanis have accepted Post Office's proposals on Stage 1 Disclosure,

2.3 Stage 2 Disclosure in May 2018 disclosure of additional documents which are necessary for
the Common lssueas trial in November 2018, Stage 2 disclosure is split info two parts:

{a) fwiher disclosure on the Lead Claimants; and
{b} disclosure of "genseric” documents for the Common Issues Trial

2.4 Further disclosure on the Lead Claimants is nearly agreed between the parties, subject o further
discussions on the number of custodians to be included. itis hoped that this can be agreed
hefore the Court hearing. This disciosure will be extensive as the Claimants are currently asking
Fost Office 1o search around 80 people's email accounts for relevant documents and this will
incur a significant e-discovery cost {estimated at £4k per person). We will be trving o agree &
shorter list of email accounts with the Claimants before disclosure is given.
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In relation o the disclosure of "generic” documents for the Common Issues Trial, there remaing g
fundarmental difference in the approaches of the parties.

2.51 The Claimants arg seeking broad disclosure covering documants which go beyond that
which, we say, s admissible at the Cornmon Issues trial. They are asking the Court for
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“Model {3‘ Hisoloswrs which s disdosure of all types of docurments relevant (o all
factual issues in dispule, This would include emalls, notes, memaos, repors,

s ani&z ons, ele.

Our caloulations put the number of documents sought by the Clalmants in the many
raitions and so we believe T would net be achievable o deliver this disclosure by May

2018,

282 By contrasl, Post Office is proposing "Modse! CF disclo azre which s o digcloss around
30 defined classes of documents, These classes of donuments cover things ke
opsrating manuals, writlen policies and procedures, t,w?a, eal documents on Morizon,

el

The disclosure being offered is st extensive and i expeciad o run fo 100,000 ~
00,000 documents. g however practically manageable i ths iims avallable,

'1{;:‘ the dudge agrees with us o e adrmissibiit
. 1 he does, *zrﬁ wii i‘k sly rafuse 1o order the

The outcoms of this dispute will Bim o whi
the documenis that the ants arg seeki
axtensive digclosure sought by the Clat manw,

I

‘v’\i“ are taking the orthodex line on adrussibility whilst the Claimants are $€:‘€:§<if‘§ i expand the
s on admissibiiily o documents that are routinely rot permitted In Sowrt. The challenge fo
*h» Judge i that he is sffectively being asked to delermiine & subsiantive trigd point on

S (?"

airmissibiiity of an sarly promdw&i hear%’zg if the Judge decdes that it is ;swrf*a‘m;'e o address
the aammbs%zt}r point now, hew ofy order Mode! D discloswrs as requesied by the Claimanis

and then deal with the admissibility problems at gl

Btage 3 Disclosure in SBeplember 2018 disclosure of documents for a Lead Cases Teal ~
disvussed balow.

LEAD CABES TRIAL
The Judge will be azked to consider hve issuss which relate o the Lead Cases frigh

(o) whasther g tmedable for that trial should be eat now; and
(b the scope of the disclosure to be provided in 2018 for the Lead Casges Trial (Slage 3
Diaclosural,

Fresths have agresd with Post Office’s proposal for 8 Lead Cases Trigh We have proposed & full
dmetable for that irial 1o take placs in sither May or October 2020, Part of Pogt Offine’s timetable

includes ueées:‘:i 3:; Lead Cages in 2018 for the trial in 2020, We uei;ave *f‘a; front-doading this

work will save 12 months in the overall itigation tmetabls. in line with this, we have alsc

proposed giving disclosure of documents on these Lead Uases in 2018 {Stage 3 Disclosure).

The Claimants propose that a full trmetabls for this trigl ﬁhm, d not be set undil the next CME In

September 2018, The Claimants have said that it is possibis o select the Lead § roanis in

Aprit 2018 {rather than 2018 and for thers st to be a tnaé in ;«pHZOZb O this basls they say

there is no nead for the il gl imetable o be sgl down now. The Claimants do however wand

o froni-ioad some work in 2018, but do not want o selent Lead Casss. Rather they want Stags
Disclosure to be of further generic documents,

Fegardiess of the merits of the Clairmanis’ position, bath partiss are proposing @ Lead Cases

Trigd in early 2020 and so Post Office rerains protscted from ariticiem of delaying matiers.

Ag o the meriis of the Claimants’ pository

A8 FTGEANIZ 1 £



4.1

4.2

4.3

POL00090630
POL00090630

3.5.1 Their trial imetable is completely unrealistic. It is not possible fo complete all the
preparations for a Lead Cases trigl in 12 months and even proposing this shows the
lack of sense in the Claimants’ approach. At best the Claimant's approach, which does
not begin trial preparation untit Aprif 2018, would lead to a trial in 2021,

&582 We do not believe that the parties will have any malerially betler information available
to them by the CMC in Septernber 2018 which would make setting a timetable any
easier.

353 The Claimants' approach to Stage 3 Disclosure faces a number of problems:

{8} His unclear where the Claimants' Stage 2 disclosure ends and Stage & disclosure
baging, and the Cowrt generally dislikes a lack of precision in Orders of this typa.

{tyy  Post Office would need o give extensive Stage 2 Disclosure immediately before
the Common lssues trigl, disrupting its trisl preparation. The Claimants would
have no such disclosure to give. Their proposal is thereforg inherently unfair,

.—-6‘
N

Their proposal requires disclosure of documents before Post Office even knows
which claims it is facing.

This matter is going o turn on whether the Judge sees through the Claimant's sham tdea of
heing able to prepare a Lead Cases Trigl in 12 months and is thus attracted fo our proposal for
front-icading the selection of Lead Cases into 2018, If he does, then the natural consequence of
this should be o support owr proposal for Stage 3 disclosure being limited o the Lead Cases
anly,

OTHER MATTERS

WEBD and Freeths have discussed the oplion of providing the Judge with 2 joint note explaining
that the parties had been considering the future course of the litigation and asking the Court o
extend the CMC {o allow such matters to be heard. Freeths and their Counsel strongly opposed
the joint note and, to avoild Post Office’'s first interaction with the Judge for this hearing being a
dispute between the parties on hearing length, a decision was taken not to send a note to the
Judgs on a unilateral basis.

The CMC therefore remaing listed for 2.6 hours and due o the outstanding disclosure matters to
be discussed {explained above) i is unlikely that the Judge will have an opportunity at this
hearing to set a full imetable for the Lead Cases Trial.

if the Judge agrees with cur approach in principle, he may decide to list another CMC in the near
future to deal with these matters, but there is a risk that the Judge will adopt the Claimants’
proposal of sefling the timetable at the CMC already listed in September 2018, Whilst this may
appear 2 small point, this decigion will have an impact on Post Office’s proposals for Stage 3
Disclosure and may mean that Post Office does not get the order it wanis,

WIDER CONTEXT

in preparing for this CMC, we have be conscious of the Judge's criticisms at the last hearing.
This time around we have adopted a different approach. Rather than adopt the traditional
Defendant's position of counter-punching the Claimant's proposals, we have proactively engaged
with Freeths. In both sideg’ skelefon arguments for the CMC, they each highlight the high-level
of cooperation between the parlies and therefore we hope the risk of judicial criticism has been
mitigated. Nevertheless, Post Office remains the "big corporate” against lols of individuals and
we should expect to be given robust treatment by the Judge.
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fo take some shols st WEBD and Post Offics as that is hig
; ;s;i‘ our QO our plan s o nod respond o thegse pol m wg
! &mag ing in i‘i~*or~‘a€ mmes will make Post Office looks worse than iatting the points
F*& fype of poinis we xpectte be made are

821 st Office served late evidence for the hearing. We did serve a short witness
&&m&mem one day before Bkeleton arguments wars Hled, bul this was prepared within
3warking daye of the Claimant's putting forward their Lgmsmie for disclosure and
eouid not have besn done sooner,

B2 ot Offine misled the Cowrtin relation o the availabilily of Horzon data, The
Q%@ BNK be fove that we faiied o inform tharm that %mr“'en data s only avalable from
Ootober 2007 onwards. This comp xé DY "k)ok that we told them sbout this ina
Ew‘tw in wgmm e 2017 {before the tast CMOY and # s alst expressly mentioned in
Recond Sight's Part 2 P&v&u%’“

523

Our O s not concerned by these poinds, They are not trus and a1 e g)mz* Prst Office will
svertheless nesd to maintain a thick skin so i at we arg not drawn inin side-fighis that distra
from the merits of our proposals,

OVERALL

We have
vt i 2020, W
act &t&ga i 5 5 { accordancs with the new setof
{Jowt Rules on dxwimum mm mandate much narrower disclosure than previously paemitied:.
There is 8 good dea! gr@@mwrt between the Qamw There s of course always the possibilily
that the Judge will ¢ ;baqy e with our proposals, bul we would be disappeinied i there was any
rrptarial oriticiam of the way that Post Offics has prepared for the hearing,

The points of dispute that remain are faly and reagonabie dispulss 1o have resulved by the Julgs.
Cur proposals are logioal snd defeas&%nf coraparsd i the Claimaniy’ proposals thatl are deaply
ambitious and, st times, confrary i we% established lsgad principles. Our ane reservation is that
o Ludge hae shown g endency 1o "do R own thing” and come up with Orders thal nobady
expected. Post Offics sholld therefore be prepared for & full range of culcomes at the CMO.




