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1. ‘You have asked for my advice on how best to protcctjthc public sector

position, both speciﬁcally in relation to recent discussions with ICL Pathway onthe -

project plan and more generally in any dlscussmns which mxght take place between
ICL Pathway and HM Treasury or other Government Department, My advice is set
out below. :

2. The first essential is of course to reply to John Bennett’s most recent _
' (February 25th) letter on the project plan. As in the past, my strong recommendation

~ isthat our reply should be robust and comprehensive, setting out in one place a self-
- contained and persuasive statement of the public sector position, not merely a formal

rebuttal for the record.

3. - Inmyabsence from the o&xcé, my partner Howard Rubin is briefed to settle a.
 reply tomorrow with the parties concerned; based on a draft which he and I have
* prepared over the weekend, ' " '
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4. - Following my conversation with you today, I appreciate that there may be

reasons why you would wish the reply to be as conciliatory as possible, and I am very
happy for you and the others concermed - with Howard's advice - to soften the tone of
our initial draft. Howeves, to protect the public sector position, T consider it vital that
the following points are made clear to ICL Pathway, in whatever language you and

your colleagues consider most appropriate for the occasion,

5. First, all discussions on the project plan have been and must continue to be

“without prejudice.” This means that the Authorities do not waive their rights and

remedies with respect to éaﬂicr project dclays, particularly ICL Pathway's failure to

complete Operational Trial by the 21 November 1997 deadline which was agreed in
- CCN10s.

6. Second, all project plans agrced ona wokag basis smce CCN105 are
“Subject to Contract”, i.e., not contractually binding, unless and until formally agrccd
in accordance with the change control procedures contained in the Related
-Agreements. |

7. What this means in practical terins is that ICL Pathway has been working at s
own risk since it failed to achieve the last projeét plan which was formally agreed in
'CCN105, and that the Authorities have no obligation to pay for work done since then.

8. Secondly, as well as replymg to J ohn Benneit along these lines, T think itis
csscnual that the same messagc is conveyed in any other communications with ICL

~ Pathway which are made by representmlves of HM Treasury or other Government
Depantments. In addition, it would be extremely helpful if thcsc other representatives
could make clear that thcy are not speakmg on behalf of the contracting authorities
(BA and POCL), and are not purporting to affect their contractual position.

9. I hope that this Memorandum is useﬁxl. Iam happy to;discuss -my sécrctary
knows how to reach me.
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Without Prejudice and Sﬁbject to Contract

. "I'hank ydu for your lenér of 25 'Febfuaxy. I am disappointed - and somewhat puzzled
 that you should wish, at this point, to change the basis of our discussions that have.
served us well over the life of the project to date. B : :

As I read your letter, it would appear that you wish to establish that a contractually -
binding project plan was agreed in correspondence following the Corbett discussions
of last year. This ignores, however, that those discussions were without prejudice to
the notice of breach 0f 24 November 1997 and were, in any event, by necessity subject
to contract. What this meant, as we have repeatedly made clear, is two things.- First,
by discussing a revised project plan, the Authorities did not waive any of their rights
and remedies with respect to earlier project delays including in particular, ICL
Pathway’s fallure to complete Operational Trial by the due date of 21 November 1997
(which was agreed in CCN105). Second, unless and until formally agreed in
accordance with our change control procedures, any revised project plan arising from
these discussions is informal and not contractually binding.

~You also state that the DSS has unilaterally varied the multi-benefit testing _
programme. This is not the case, in the first place, for the reasons already explained, E
the current testing programme has no contractual status. Secondly, quite apart from
_that, and as pointed out in George’s earlier letter of 16 February, the failure to start
- Model Office Testing by the promiscd date of December 1998, must mean that we
review the remainder of the testing programme, including the multi-benefit testing.
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.+ Tremendous progress has been made by all parties in moving towards a resolution of
. these matters. As you acknowledge in your letter this can only progress, if matters are
' to proceed on 2 “without prejudice” and “subject to contract” basis. 1belicve it is in
. all our interests to establish an agreed and practicable basis for taking forward the day
" 1o day work on the project, while discussions on the wider aspects of the pro;ect’
future continue. / .

R hopc you will consider that this is a gonstructive way forward and wﬂl agree to
resume our meeting on this basis.

Yours sincérely

- Dave Miller

ce:  Vince Gaskell, BA Projéct Director
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