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. From o .Jeff"lzriggé T | T Wmcrsxelgphone

) o “Ross Newby, Tfeasury o . Receiving fax aumber G RO

Sarah Mullen, Treasury

Copyto o . Mena Rego, Postoffxce Counters Lxmxted London

Horizon
. - Mena Rego has asked me to forward to you the attached, principally for the message in
the final paragraph about the time of the essence norice leading to termination. -

Regards,

GRO

- Jeff Triggs

o
.

THIS FACSIMILE 13 CONFIDENTIAL AND MAY CONTAIN LEGALLY PRIVILECED INFORMATION. IF YOU ARE NOT NAMED ABOVSE AS
AN ADDRESSEE IT MAY. BE UNLAWFUL FOR YOU TO liAD, COPY,DISTRIBUTE. DISCLOSE OR OTHERWSE USE THE INFORMATION
) I THIS FACSIMILE, IF YOU ARI NOT THE INTENDED RECIPIENT OF THIS SACSIHIL( PLEASE TELEPH O'(‘qk FAX US IMMEDIATELY.

Alistof lhe partners and their orofesscoj?il nuahfrcatsons is available for i msoamon at :he above address. ' T

/12 '98 17:33 TX/RX NO. 0292 - PO1
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SLAUGHTER AND MAY

35 Basmghaﬂ Street. London, ECZV 508 - : GRO : :
Telex { GRO : : ’

FAX TRANSMiSSlON '

Date, 23rd November;wo ------ S _Docyment number . CA983450.139 -
- GRO | ~ D 11 17? .
In reply please quote ~ JRT b Toxal pages (inc. this)
F@m_ . - Jeff Triggs - S . Wmer‘srelcpho“c -
To - Robert Rxcks, Treasury Sohcltor o '.- . Recewmn l.rx number
. Coprio . Mena Rego, P051 Ofﬁce Counters Limited, London
Jonathan Evans Post Offce Counters Lxmlted London -
_Catherine Churchard Post Offxce Legal Services, . c G RO
Croydon . : - e
David Sibbick, Dlrector Post DTI
’Ross Newby, Treasury R o S
Sarah Mullen, Treasury, - '

"Horizon - 'l‘ermination

Thank you for copying to me the Sohcntor General's advice. Although I do not agree -
that the POCL approach is necessanly slower than the DSS approach I would hope rhat all aré ‘l .

.now agreed thatxtrssafer - , 7 - - v R

1 do think that we should all aim to brmg this legal debate to a close and I would not
" like to be responsible for prolonging it. That is why 1 do not propose to comment in detail on

- . the Solicitor General’s advice. However, there is one aspect of his advice which l beheve it xs

cruclal to clarlfy in the mterests of both publle sector pames

It was generally agrced in conference that perhaps the worst of all worlds would be to -

’ gwe a time of the essence notice whlch sets an unreasonable period and thereby enables . -

Pathway successfully to sue for anticipatory breach of contract. That would be an ‘
unforgivable error. I therefore agrcc cntirely with’ paragraph 16 of the Sohcuor General's-
advice.

However 1 think the reasomng in paragraph 17 is dangcrously m:sconcewcd. It sccms
to suggest that because the Authorities are entitled to terminate by ngmg twelve months

THIS FACS!HN.‘ is CONFIDINTIAL AND MAY CONTAIN lECAI.lY PRIVILEGED INFORMATION, 17 \’OU ARE NO’I’ NAMED ABOYE AS
AN ADDRESSEE IT MAY BE UNTAWFUL FOR YOU' TO RIAD, CO"Y DIITRIIUTI DIICLOS! OoRrR OTHIR\VIS( uUst THE lNlOKHATION

¢ IN THIS FACSIMILE, IP YOU ARE NOT THE |NY!NDED R!CIPIINT CF TNIS FACSIMILE PLIASI ‘I‘tLSFHDNi OR FAX U! IHH!DIAT!LY -

’ Alstof the Dpartners and their orofessvonu mubﬁnrmm i¢ availahle far incnartinn a1 the shaue ..w.n © po1 :
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" notice this means (hat a time of the essence natice glvmg Parhway less‘ time rhan it nccds to-: «
achieve. Opcrauonal '!‘rxal m:ght be reasonable : C : :
That is misconceived in two 'respects. First, the period of twelve ‘mo_nths' is a notice
. .period for termination for convenience. It has no relevance to what is a reasonable time to’
-/ complete Operational Trial. Secondly, termination for convenience requires twelve months .
" notice plus the payment of-a’specified amount by way of compensation. Currently the
‘relevant formula would require a payment to Pathway of an amount up to almost £400
_“million. The fact that the Authorities can terminate on twelve months notice if they pay
g Pdlhway £400 million should not be used as an argument for saymg that a perxod shorter than‘
~whatis reqmred isa reasonable pertod . . -

_ In fact, 1 uhderstand that the _current date which both Pathway and the Authorities
_ think is the most likely date for completion of Operational Trial is 30th September, 1999. =~ ~
The “POCL approach” (on current information) is therefore that a time of the.essence
- notice expiring on 1st Octobei‘, 1999 should be §erved For the hvdidance of doubr, a decision
to serve a txme of the essence notice with a shorter period would not represent the POCL
approach. :
1 should add thac it would bc quite rcasonable, in the c:rcumstances, for ministers ¢o
. conclude that the time of the essence route is the most appropriate even if it is ministers’ )
. unequivocal ‘wish: to terminate. That conclusion rests on an assessment of the likelihood of
Pathway failing to meet the deadline. Although 1 qmte understand that the Solicitor General
does not fccl able to comment on this quesnon POCL believes it to be highly unlikely that
. Pathway will complete Operanonal Trial by that date if all currently proposed concessions are
: thhdrawn In other words there i is every hkehhood that the time of the essence notice will
' lead to termination. : :

- Please feel [ree to give this letter such further circulation as you consider necessary.

Yours sincerely,

GRO

Jeff Triggs

11712 '98 17:32 - TX/RX NO. 0446 PO2
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In reply please quote JRT o ' : : "G'R'O"'otal pamcmnhus)]]ﬁﬁ
.- from A ',Jeff Tnggs ' -"- Writer's telephone
To ' Mena Rego, Post Office Counters Limited, ‘ Receiving fax number
' London
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Jonathan Evans, Post Office Counters Limited London e

Catherine Churchard, Post Ofﬁce Legal Servnces, :
Croydon :

Horizon - Termination Options "

, Thank you for your call th:s aftemoon repomng on certain dxscussxons at the worl\ing
group meetmg s , "

As you know, there are a number of different termmat:on options. We believe the best
is likely to be to serve a time of the essence notice of a reasonable period. One particularly
bad option would be to give a time of the essence notice which was not reasonable because it
required operational trial to be completed in a time period which we all know is xmposs:b]e, o
or highly unlikely. Accordingly, serving a time of the essence notice expiring in July when we o N
all know that operational trial is highly unlikely to be completed before 30th September ‘
would be an extraordinarily foolhardy thmg to do (and would be contrary to the advice of
counsel to the Law Officers).

lndeed 1 would even prefer to pursue the somewhat d:scredxted schedule CS route
.rather than serve an invalid time of the essence notice.

What is more, given the view that it is unlikely that Pathway will continue workingon - .

THIS PACSIMILE 13 CONFIDENTIAL AND HAY CONTAIN LEGALLY PRIVILEGED INFORMATION, (F YOU ARE NOT NAH‘D ABOVE A‘ o
AN ADDRESSEY 1T MAY BE UNLAWEPUL FOR YOU TO READ, COPY. DISTRIBUTE, DISCLOSE OR OTHERWISE USE THE INFORMATION
IN \‘Hlt FACSIMILE, iF YOU ARE NOT THEZ INTINDED RECIPIENT OF THIS !ACSIHILI PLEASE TILIPKON! oR I'Ax US IMMEDIATELY,

Alist of the partners and their pro(csmnal cu:hﬁcauons is available for inspection at the abovc adi'gs
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- the programme throughout the period there reall

y is very litcle, if ainy'tliing., to be gained by
stipulating July rather than October. . - : ’

Regards,

11/12 '98 12:01  TX/RX NO. 0280 Po2




