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POST OFFICE LIMITED PAGE 1 OF 12
Board Litigation Sub-Committee

Postmaster Litigation

Meeting date: 24 April 2019

Executive Summary

CONFIDENTIAL AND SUBJECT TO LEGAL PRIVILEGE

Context

1. Asthe Committee is aware, the judgment in the Common Issues Trial was handed
down on 15 March 2019 and found against Post Office in a number of material
respects. An application was made to the Judge - Sir Peter Fraser, to recuse
himself on the grounds of apparent bias which was heard on 3 April 2019 and
rejected on 9 April 2019. The Application to the Court of Appeal to allow an appeal
from that decision was filed on Thursday 10 April 2019 (the “Recusal Appeal”).

2. The Committee is now requested to consider: whether an appeal should be made
against the decision in the Common Issues judgment itself (the "Common Issues
Appeal”); if so, the scope of the Common Issues Appeal; and whether Post Office
should seek to have the Common Issues and Recusal Appeals heard together.

Questions

o What was the strategy behind the litigation and is that still appropriate?
o Are there grounds on which the Common issues judgment could be appealed?
o What is the timing and process for making the Common Issues Appeal?

° Are there any aspects of the Common Issues judgment that Post Office should
accept?

o What are the risks and benefits of hearing the appeals together or separately?

Conclusion

3. The Post Office legal team (which for the purposes of this note means collectively
Post Office legal, Womble Bond Dickinson and Counsel) recommend:

o appealing the Common Issues judgment;

° that the scope of the Common Issues Appeal focus on rejecting a legal duty
of good faith and therefore also the consequential terms implied into the
postmaster contracts by the Common Issues judgment. In addition, the
Common Issues Appeal should also appeal certain findings of fact extraneous
to the Common Issues. The rationale for this recommendation is set out in
paragraphs 21 to 26; and

° that Post Office seek to have the Common Issues Appeal heard together with
the already filed Recusal Appeal. The rationale for this is set out in
paragraphs 41 to 44.
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4. There are significant risks attached to any litigation, and the risks in relation to
these recommendations are also discussed in the relevant sections. Decisions
made by the Managing Judge to date have been very critical of Post Office and as
a result, there is considerable concern around the tone of Post Office’s defence.
These concerns are understood by the external Counsel team. The tone of the
legal strategy is however more relevant to the interaction with the Managing
Judge, as the Court of Appeal will look objectively and dispassionately at the
matters before it - these are about the application of the law, not how Post Office
conducts its business. Decisions about the scope of an appeal should be made
accordingly.

6. The Committee should note however that while a settlement may bring the current
litigation to an end, it does not :

. address the claims of anyone other than the Claimant group;

o necessarily provide a repeatable framework for resolution of similar
complaints from postmasters outside the Claimant group; or

° address the findings in the Common Issues judgment as to the correct
interpretation of the Contract, and the operational impacts of those findings
will remain.

Input Sought

7. The Committee is requested to consider:

e appealing the Common Issues judgment and, if thought fit, approve the scope
of the Common Issues Appeal; and

e whether Post Office should seek to have the Common Issues Appeal heard
together with the already filed Recusal Appeal.

O Sub Committee-24/04/19



UKGI00043067
UKGI00043067

Tab 1 Postmaster Litigation: Common Issues Judgment Appeal

The Report

What was the strategy behind the litigation and is that still appropriate?

8. The dispute between Post Office and a number of mainly former postmasters has
been ongoing for a number of years. Despite attempts to resolve these previously
without recourse to litigation, a claim was issued against Post Office in early 2016.

9. Post Office considered that absent litigation, the matters under dispute would
continue without resolution and that it was therefore in the interests of both Post
Office and the affected postmasters to bring matters to a conclusion which would
provide a fair and repeatable basis for resolving issues arising from in-branch
losses. This basis would apply to both those claimants in the Group Litigation, and
to claims (current, legacy or future) arising outside the current litigation.

10. Post Office expected that the litigation would address the following issues (among
others):

o whether Horizon is ‘robust’, and whether it is likely to be the cause of in
branch losses;

o who bears the responsibility for demonstrating the cause of in-branch losses;

o if Post Office is determined to be responsible for in branch losses (from
whatever cause), but has previously held a postmaster accountable, what
liability does Post Office have to the postmaster and how is compensation
fairly calculated?

° does Post Office have a legal liability to recompense all postmasters, or only
those who have raised/ notified their claims in accordance with the Limitation
Act (which would therefore exclude most claims arising before 2010)?

11. Additionally, there was concern that the lack of certainty around the contractual
framework, and the challenges to the robustness of the Horizon point of sale
system, operated as a disincentive to potential agents to contract with Post Office
and disrupted business-as-usual activity, as well as causing concern to key
(government) stakeholders.

12. Other desired outcomes from the Group Litigation therefore also included
establishing with a reasonable degree of certainty the terms of contracts and ways
of working that are effective in supporting agents and defending Post Office’s
interests

13. It was also Post Office's view that Horizon, although not perfect or error-free, was
generally reliable. This was based on, amongst other matters, assurances from
Fujitsu and the findings of Second Sight that there was no systemic problem in the
system. Further, Post Office was of the view that the legal position it had adopted
with its postmasters (including in civil and criminal court proceedings) for over 20
years was broadly sound; this was reinforced by legal advice from a number of
sources including WBD and Linklaters during the mediation scheme and latterly
from Leading Counsel.

14. Post Office has always recognised that there are likely to be individual cases where
its treatment of postmasters has not met appropriate standards and/or it has acted
wrongly. In such cases, Post Office should acknowledge failures and the
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postmaster should be compensated. However, although some evidence has been
put forward, the court process mandated by the Judge should not have allowed for
those individual issues to be properly scrutinized until at least Trial 3 in late 2019.

15. Permeating all decisions was a strong belief that any acknowledgment of past
failures should be balanced against the risk of significant nhumbers of unrealistic
demands for compensation from undeserving Claimants and encouraging more
historic claims from postmasters who were not yet Claimants.

16. Against the above objectives, it was recognised that litigation will always come
with risks and that an adverse finding against either the postmaster contracts or
Horizon could be seriously damaging to the business. Of particular concern was
the risk that Post Office may be left in the position of not being able to recover
shortfalls in branch from postmasters, putting its cash and stock at risk.

17. Finally, there was a commercial objective to bring the litigation to a close as quickly
and cost effectively as possible.

18. Having considered the above factors, Post Office decided to contest the first two
phases of the litigation, namely the legal framework of the postmaster contracts
and Horizon.! Post Office would try to secure some positive Court decisions with a
view to building a platform for settlement

19. In light of the adverse findings in the Common Issues judgment, and Mr Justice
Fraser's very dim view of Post Office in general, consideration should be given to
whether the above objectives are still best served by continuing to contest the
litigation beyond the first two phases of the litigation (recognising that the second,
“Horizon Issues Trial” phase is currently part-heard before the Managing Judge in
the High Court).

20. Against this background, the first point addressed below is whether the Common
Issues judgment could, as a matter of law, be successfully appealed, and then
consideration is given to whether this is an appropriate course of action and what
alternative options there are.

Are there grounds on which the Common issues judgment could be appealed?

21. As previously advised, the Common Issues judgment was formally handed down
on 15 March 2019. Since then, Post Office has engaged Lord Grabiner, one of the
most senior practising barristers in the country, and Lord Neuberger, the former
President of the Supreme Court, to advise on appealing the Common Issues
judgment. They have considered this alongside David Cavender QC who
represented Post Office at the Common Issues trial.

22. WBD and Counsel believe that Post Office has good prospects of successfully
appealing large parts of the Common Issues judgment. The Counsel team will be
able to address this with the Committee at the meeting on 24 April 2019.
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23. There are also strong business reasons for seeking the appeal. These include:

° While operational improvements and contractual changes may be
implemented to address the impact of the judgment going forward, the
retrospective impact of the judgment can only be addressed through a
successful appeal.

° The implication of a legal duty of ‘good faith’ creates significant uncertainty
around Post Office’s ability to make operational changes going forwards -
including changes to contracts and termination of agents, as Post Office must
now take into account the impact of such changes on specific agents as well
as agents generally, in reaching decisions. A more detailed summary of these
issues is set out in the attached advice from Womble Bond Dickinson and
David Cavender QC.

° The implication of a general legal duty of good faith creates uncertainty as to
the scope of duties owed to postmasters historically such that in any
particular case, it will be unclear whether Post Office has discharged that
duty.

o The adverse findings in the Common Issues judgment make it significantly
more likely that Post Office will be found to be liable to a larger number of
the Claimants and significantly increase the extent of its liability.

° Post Office’s position in any discussions to try to settle the litigation will be
improved by appealing the Common Issues judgment.

24. The main areas where Post Office should consider appealing include:

o The implied legal duty of good faith, whilst superficially sounding
uncontentious, poses significant difficulties to Post Office due to the
uncertainty of its meaning and application. In a business sense, good faith
is commonly understood to mean being honest; and that as a principle is
obviously not objectionable. However the Common Issues judgment has
gone much further than that, imposing a legal good faith duty that is defined
to require Post Office to subjugate its legal rights to the interests of
postmasters and take steps that are commercially onerous.

° As part of this legal duty of good faith, the Judge has then imposed a further
20 specific duties which he states were necessary for “reasons of business
efficacy or as incidents of the contracts being relational contracts”. While a
number of these duties appear anodyne, legally it is difficult to accept certain
duties while rejecting others, or without undermining the challenge to the
general legal duty of good faith.

o Post Office’s rights to terminate agency contracts (and indeed the rights of
agents to terminate) on ‘not less than x months’ notice’ are subject to the
legal good faith obligation such that the period of notice to be given in any
particular case must be considered taking into account all relevant factors.
Not only is this interpretation contrary to normal commercial practice, but
imposes burdensome operational considerations on both Post Office and the
agent to take into account a range of other factors when deciding what notice
is reasonable in the circumstances. Similar considerations will apply to
suspensions.

° The Managing Judge has determined that the Unfair Contract Terms Act
applies to the provisions of postmaster contracts which means that many of
them could be considered to be unreasonable and therefore unenforceable.
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This applies irrespective of the type of agent - individual, multiple or
corporate.

o There are a number of findings that address losses and the agents’ liability
for losses which make recovering losses much more difficult, if not
impossible. These different findings need to be considered together so as to
ensure that the outcome is consistent.

° The Managing Judge held that a disputed Branch Trading Statement is not an
‘account’ for the purposes of the agent’s fiduciary duty to account to Post
Office as its principal. We believe that the judge has based this decision on
an incorrect understanding of how agents dispute transactions. He then
found on the basis of this that there is no obligation on agents to demonstrate
that Branch Trading Statements are wrong in respect of a disputed period.

25. The Counsel team have also reviewed whether there are any findings of fact in the
Judgment that should be appealed on the grounds that those findings are perverse.
Appeals of this nature are less common and more difficult, and should therefore
be used sparingly, both as a legal tactic and because it comes with a higher risk
of Post Office looking like an aggressive litigant. The recommendation is that the
following findings of fact should be challenged:

° Mr Bates' receipt of his SPMC contract. This is a single issue. On its face this
may seem to be unnecessary, however it is a clear example where the Judge
has wholly ignored the documents to get to his desired conclusion and so it
should strike the appeal court as very odd.

o Findings adverse to Post Office's behaviour and witnesses. These findings
are unfair and are directly relevant to the Claimants' claim for indemnity
costs. There are 6 of these. These overlap with some of the recusal grounds.

° Litigation conduct of Post Office. There are two of these. They are relevant
to indemnity costs arguments made by the Claimants.

26. Set out in the Diligent Reading Room is a detailed table setting out the specific
findings from the judgment and the appeal recommendation in relation to each.

Are there any aspects of the Common Issues judgment that we should accept?

27. There are a number of legal grounds on which an appeal could be sought but given
the way the Common Issues Judgment has been constructed, it is difficult to
disentangle the various issues so as to be able to accept some points and not
others. In addition, the Managing Judge has expressed a number of findings ‘in
the alternative’ which mean that even if he was found to be wrong on one ground,
then there is at least another on which he also relies to achieve the same outcome.
In those cases, it is therefore necessary to appeal against both findings.

28. Our Counsel team are of the view that ‘concessions’ should only be made in limited
circumstances, as even accepting a few clauses could suggest to the Court of
Appeal that the agency contracts are incomplete and open to further implied
terms. There is a need to mount any appeal in a legally coherent manner
otherwise the merits of the whole appeal could be undermined.

29. They therefore advise that the following 4 terms could be accepted (subject to
some drafting modifications) as incidents of the "necessary cooperation” term
rather than freestanding implied terms in their own right. This is still a concession,
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although delivered in a way that runs less risk of undermining the wider legal
arguments on when terms should and should not be implied.

° “to provide reasonable training and support if Post Office imposed new
working practices or systems or required the provision of new services”

° “to ensure that the Horizon computer system was reasonably fit for purpose”

o “properly and accurately to effect all transactions using Horizon and to
maintain and keep records of such transactions for a reasonable time”

o “that Post Office take reasonable care in performing its functions under the
SPMC and NTC contracts which could affect the accounts of Subpostmasters”.

30. There are other points in the Common Issues Judgment that Post Office could
decide to concede, although it should be noted that the Counsel team advise
against any such concessions:

o The finding that Post Office faces the burden of proving every loss in
every branch. Post Office will always face some difficulty in trying to prove
the root cause of a loss in a branch because it has no first-hand knowledge
of what has happened. That difficulty is manageable if addressed at the time
the shortfall arises when information is freshly available and the cooperation
of the postmaster can be sought (and which the postmaster is required to
provide under the mutual duty of cooperation). The difficulty comes when a
dispute is raised long after the events in question or where a postmaster has
been false accounting (which by its nature means that the postmaster has
been rendering undisputed, albeit false, accounts). The Common Issues
Judgment would require Post Office to retrospectively determine what
happened long after the events in question. That is exactly what most of the
Claimants are seeking to do in this litigation. The Post Office legal team
consider this to be unfair on Post Office and wrong in law. The case advanced
by Post Office seeks to strike a fairer balance between the parties. It allows
postmasters to raise timely disputes about shortfalls and put the onus on Post
Office to investigate those shortfalls at that time, whilst also holding
postmasters to any undisputed accounts, unless they can later prove there
was no loss or it was not their fault. These points are explained more fully in
the Appeal Table in the Reading Room.

° The various implied terms that require Post Office to pro-actively
communicate information about shortfalls and Horizon to the whole
network. Although these sound innocuous, in practice they would be difficult
to comply with. Conceding them would also contradict the core legal
argument that there should be no duty of good faith and terms should only
be implied where necessary.

o The implied terms and findings to the effect that Post Office's right
to suspend and terminate must be exercised in good faith and only
when Post Office is not in breach of contract. Conceding these would
contradict the core legal argument that there should be no legal duty of good
faith and terms should only be implied where necessary. From a business
perspective, the judgment erodes the certainty and scope as to when Post
Office can suspend and terminate postmasters, which is needed in order to
protect cash and stock in the network.

o The finding that Post Office must pay postmasters when suspended.
This is not recommended because it would expose Post Office to significant
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historic claims for withheld remuneration. If Post Office wishes to change this
practice going forward, it could do so through an operational change /
contractual variation.

31. It should be noted that it is not legally possible for Post Office to appeal generally
but concede a duty of good faith. The legal duty of good faith pervades the entire
judgment. A decision not to appeal the finding of a legal duty of good faith would
undermine nearly all other grounds of appeal. If Post Office wished to accept the
legal duty of good faith, this would require it not to appeal at all.

What are the risks of bringing the Appeal?

32. While the Counsel team believe that “Post Office has reasonable to strong
prospects of success on nearly all of the above recommended legal grounds of
appeal” (albeit some stronger than others), appealing against the Common Issues
Judgment is not risk free.

33. First, although appealing a decision on the interpretation of contracts is common
place, and the Common Issues Judgment states several times “in the event that I
have got it wrong” which language is not unusual where a judge anticipates that
a point may be subject to appeal, nevertheless an appeal is implicitly a criticism
of the decisions of the trial judge and could be seen by the Managing Judge as a
further aggressive step Having made a recusal application and appealed that
application, an appeal on the Common Issues Judgment is however a lesser and
more ordinary step by comparison and one that this Managing Judge is very much
expecting to happen by his comments in Court.

34. Second, Post Office may lose the Common Issues Appeal with the following
consequences:

° Mr Justice Fraser's comments about Post Office may be vindicated, leading to
further negative publicity.

o Mr Justice Fraser will feel emboldened to treat Post Office even more harshly
in further hearings and trials.

° The Claimants will be in an even stronger negotiating position.

o Post Office will have incurred further legal costs and be liable for the
Claimants' legal costs.

o Post Office will still have to implement the Common Issues Judgment but
after a 6-12 month delay (see further below on timing).

35. Third, even if the appeal is successful, there is a further right of appeal open to
the Claimants to the Supreme Court. Getting permission to appeal to the Supreme
Court is more difficult, but the legal duty of good faith arguments are new law and
something that the Supreme Court may be prepared to hear.

What is the timing and process for making the appeal?

36. The Recusal Appeal was lodged with the Court of Appeal on 11 April 2019. Unless
we file the Common Issues Appeal rapidly and seek to have the two appeals heard
together (see below), the Court of Appeal will shortly consider the Recusal Appeal
as standalone question.
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37. The Managing Judge has set aside time on 16 May 2019 to allow either party to
seek permission to appeal the Common Issues Judgment. Assuming the Managing
Judge allows an appeal, then Post Office has a further 21 days within which to file
its appeal. If permission to appeal is refused, then as with the recusal judgment,
we could apply to the Court of Appeal directly (again within 21 days). In either
case, Post Office will lose its right to appeal unless the Appeal Notice is filed with
the Court of Appeal by 6 June 2019.

38. The Counsel team believe that it is unlikely that the Managing Judge will give
permission to appeal based on his approach to date and therefore recommend
making an application directly to the Court of Appeal as soon as possible (which is
a permitted way of proceeding under the Court rules).

39. Assuming that permission is given for the Common Issues Appeal, in the absence
of the Recusal Appeal, there are limited grounds to argue for an expedited hearing
which means that it could be 6-12 months before the Common Issues Appeal is
heard.

40. Once both appeals are lodged (and assuming that permission to appeal is granted
in both cases), the Court of Appeal will then decide whether to hear them together
or separately. If separately, the Recusal Appeal will likely move faster, perhaps
being heard within 1-3 months. The Common Issues Appeal, being more complex,
will likely take 6-12 months. If the two appeals are heard together, they will likely
move on the slower timetable but with more chance of being towards the shorter
end of that timetable.

Should Post Office seek to have the two appeals heard together?

41. The Counsel team believe that the two appeals should be heard together as they
believe that there is a better prospect of winning both appeals by having them
heard together rather than separately:

° The Recusal Appeal will require the Court of Appeal to form a view on whether
the Managing Judge has pre-judged issues outside the scope of the Common
Issues trial. It will therefore need to consider certain of the issues which
would be raised in the Common Issues Appeal in forming that view. It is also
the case that the findings of fact that Counsel recommend appealing in the
Common Issues Appeal are the same findings that are the subject of the
Recusal Appeal. If the appeals are not heard together the Court of Appeal
would need to consider the same points twice. This is inefficient and there is
doubt as to whether the Lord Justice managing the appeal will allow this to
happen.

o The two appeals give complementary impressions. The extent of the errors
of law in the Common Issues Appeal reinforce that the Recusal Appeal is one
of substance not just form. The Common Issues Appeal makes clear that the
Managing Judge has not made a trifling error for which he should not be
recused and lays out the full extent of the flaws in his reasoning and helps
justify (publicly and to the Court) why Post Office has sought the sanction of
recusal. The Common Issues Appeal therefore makes a recusal more likely.

o This will be the most efficient use of resources. One hearing will always take
less work and cost less than two separate ones, which will benefit both parties
and be attractive to the Court of Appeal.
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o Even if the Recusal Appeal receives the Court of Appeal’s permission and goes
forward separately and quickly, the litigation could not be fully re-started (if
re-started at all) before the Common Issues Appeal was determined.

° We anticipate that the Claimants may want the two appeals heard together.
Their principal argument against recusal is that the Common Issues
Judgment, and the Managing Judge's approach in it, was correct. They will
therefore want to argue that the Common Issues Judgment should properly
be the subject matter of the any appeal.

42. A further benefit of joining the appeals is that they are not likely to be heard before
the Autumn which creates a window for mediation and settlement discussions over
the Summer. Although settlement can be discussed at any time, the present
litigation timetable is densely packed with the Horizon trial due to continue in June
and July and Trial 3 still currently scheduled to start in November 2019. This will
strain the Claimants' resources and may restrict their lawyers’ ability to engage in
settlement discussions. A combined appeal should (but this is not guaranteed)
lead to all other activity in this litigation being paused, freeing the Claimants up to
focus on settlement over the Summer. The Claimants appear to be open to this,
having sought to push further court activity (including completion of the Horizon
Issues trial) back until the Autumn (they have also previously refused to mediate
where that overlapped with their preparations for the Horizon Issues trial).

43. The alternative view is that Post Office does not proactively seek to have the
appeals heard together (which is in any event a case management issue for the
Court of Appeal to determine). Reasons why Post Office may want to hold the
appeals separately include:

o the Recusal Appeal concerns a very sensitive subject, which may influence
how the Court of Appeal approaches the otherwise more objective legal issues
in the Common Issues Appeal (the outcome of which is of greater operational
significance for Post Office);

o Post Office may be able to test how the Court of Appeal assesses its case and
conduct of the litigation in the Recusal Appeal, applying any “lessons learned”
to a subsequent Common Issues Appeal;

° it avoids any suggestion that Post Office is looking to delay the Recusal Appeal
by joining it with the Common Issues Appeal so that it can delay the Horizon
trial; and

o it avoids a possible criticism that by joining the two appeals together the
immediate next step in this litigation (a joint appeal) is more expensive and
that Post Office are promoting this as a tactical step to put the Claimants
under financial pressure (although the overall cost should be cheaper than
two separate appeals in the long run).

44. The potential consequences of the Appeals being heard separately include:

o if the Recusal Appeal is successful and the Managing Judge is recused, a new
Managing Judge will be appointed, but will be unlikely to make any further
directions for the subsequent conduct of the litigation until the Common
Issues Appeal is resolved, given its relevance to issues in dispute overall; or

o if the Recusal Appeal is rejected, the Managing Judge can be expected to
continue with the existing timetable for Trials 3 and 4 on the assumption that
his findings in the Common Issues judgment are correct, even though many
of the issues in those trials will be affected by the outcome of a Common
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Issues Appeal. The work done for those trials would therefore be wasted if
the Common Issues Appeal alters the Managing Judge’s findings in the
Common Issues judgment.

Options

45. Against the above background, Post Office has the following options for the future
conduct of this litigation.

(@) Appeal the Common Issues judgment so as to try to obtain a more
favourable judgment and then use that as a platform to settle - whether or
not through mediation (or potentially cause the Claimants to give up).

(b) Appeal the Common Issues judgment and then look to settle before the
appeal is heard. The Common Issues judgment has put the Claimants in a
stronger negotiating position and appealing the judgment will put this
negotiating position at risk such that they may want to settle now.

(d) Do not appeal, wait for the judgment on the Horizon Issues and then seek
to settle. The merits of this approach will turn on the outcome of the Horizon
Issues trial. That trial should turns on the expert evidence which has not
yet been heard but, if the Managing Judge is not recused, Post Office has a
serious risk of another adverse judgment.

(e) Contest the litigation through further trials, until Post Office resolves all 557
individual cases or the Claimants' funding collapses. This would take years
of further litigation, risk further adverse judgments and reinforce the
impression that Post Office is an overtly aggressive organisation. This is an
unattractive option but it is included for completeness.

Recommendations

46. The Post Office legal team recommends Option A. In parallel, Option B should be
explored with the Claimants so to better understand the settlement range and to
keep open the possibility of an earlier settlement.
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47. If Post Office does appeal the Common Issues judgment, it will also need to
consider the scope of the appeal and how it is progressed alongside the Recusal
Appeal. For the reasons stated above, it is recommended that the Common Issues
Appeal is conducted in a legally coherent manner, which would mean minimising
concessions and seeking for it to be joined with the Recusal Appeal.

48. The Common Issues judgment made astringent criticisms of Post Office and left a
bad impression of the business. A successful recusal of the Managing Judge and/or
a successful Common Issues Appeal will mitigate some of that harm by showing
that Post Office was the recipient of poor judicial decision making. However, if the
appeals go against Post Office, it may reinforce the message that it is a
litigious/aggressive organisation. The legal team will therefore be instructed to
avoid polemic language wherever possible but ultimately an appeal is, by its very
nature, a criticism of a Judge's work.

49. Post Office must therefore determine whether it is more important to achieve the
right legal outcomes in the interests of the business, as against the tonal risks of
being seen to be aggressive in the way it conducts the litigation or engages with
the Managing Judge going forward should he not be recused. Arguably these risks
have already crystallised in the Common Issues judgment and Post Office has
already taken the more emphatic step of seeking the Managing Judge's recusal.
In comparison, appealing the Common Issues judgment, if done with care and
sensitivity, is a reasonable course of action.

50. The Board sub-committee is requested to:

a) Approve the making of the application to appeal to the Court of Appeal in
respect of the Common Issues judgment;

b) Approve the scope of the Common Issues Appeal as set out in the Appeal
Table in the Reading Room;

¢) Approve the proposal that we request the Court of Appeal to hear both appeal
applications together.

d) Note the proposals to explore a settlement with the Claimants, subject to the
Post Office legal team reverting to a separate meeting with a more detailed
outline of the options.
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aing Horizon pars 746 be mpled 1o olve businaas effcacy (4, para. 762). Concace [t On Appel, Haccopts that
cliorts. y s clonts Post
taabitty to
@ 6@ ara [ moiea Remsanng Telatona contacts (. paa 746 Regardiess, | Appaal
ancior any allegedt o apparent shortals atbuted to Claimants para 736  paraT62)
ot n branch, a
5 (e ppar @ Boerana [moma Romanng a0 Topeal [5ee s
whatber o rct tharm para 745
Further, s i However, fom a legal
perpective, “necessany
appeated  to maintain the cohesionof P
7 [11Toseex 1 lownity such causes iser, in ary ovart @ B2iana | mpind [Roasoning consecuential of the contracts baing featonal contraets (), para 736 Topeal [5e0 above
para 746
Inmany cases,
s . the by
5 o A B2igiana | mpied [Rsasoning: consecuental of the contracts being reatonal contraets (, para 746 Tppeal g g Twould aisa bo
Claimants cancdy, flly and frankly para 736
PM seok "
Post Ofico
o o 3 A B2 ana | mpind [Roasoning contacauential o the contracis baing reiational contract (1, para 736 Appeal e
dlihe para 746 [rbivany, capeciously o rationaly,
F : ol “hecessan” mpled. 1 shoukd
therotore be appealed 50 1o mainain the cohesion of PO's egal arguments
T [0 SHemate. 3 @ N Romanng B T46] ol o T I Twoudae e
for Claimants para 736 inhelptu o provice
™ hared, This
s sty covered by the cty 1o cooperate
under the
“concodedt purpose.
0 T, 3 Bz o [moma Remsonng e 48] Topea 70000+ Thats ror
para 746 cossary
B A 62iand [mpina [Rsasaning consequental of the contracts baing reatonal contraet (. para T36] Tppeal e
X para 746 abilty o e
ity [ Higation
the afected SPM undr 1t cuty 1o cooperate,
T3 [P, @ Bz ana  [moma Romanng e 96 Topea o T
para 746 rbivanty, caprciousty orratonaly,
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T 3 G20 o Fassonng, e 7] Aopeal Ao,
ks 1 o 140 i
propaty 3
the. () 111t has, in some way,
eoson
fems ofthe Sutpostmaster contract " (1, pora 764) iso, o
oy Pt to v eer paying B
“oas” moara a0 rflocto o il
ram  ‘ganuine loss’),
o) e woud
oo an coerous meuiremart.
ashorta, X
[vansacton
w1 A s O
That s then (o)
15 1) arbitraril A [B2()(n)and  [Implied, |Reasoning: ) para 746). Regarcless, ¢ Appeal X Q
por cause; anchor o para 77 [shouid bo mplied 1o give businass efficacy (J, para 757). 3
[ rospnctf fhe matirs Wi th Defercart corakdama ave 1 G 1 suspanc woach K
pora 748, s patot the ®
mplectterm shoukd be appeaied. wn
A3 o part (1), 15 at sk because it has commitect 3 c
susporaion. air ®
mitatect ®
@ irats ) sl ralonal orcopreiowal (11 Wibod ia 62010 v [mpind; [Ressaning consoauertal wa 796 Rogarcions, | Appeal [500 sbove- (2
ot i pam 738 inass efcacy (), para T57) =
g o oo o oach n whieh Post rol
suapanc paca 748)
biraty, " ) «Q
v e 0 1 breocof contact 3
T @ 6z o [mpna Fassaning e 746 Fppeat [T tom T cn 3
Claimants anctthe Dofencint pan 736 o, =
T orier gower, T 6201 3w [moiea, [Ressoning. Tpwa T Fegoriess, | Appeal [mstemis T o Lo
was conformd s 746, 768 tanoud ) osut, e
Comman ssus 3 (ab(c) also Impled '8
@ » A 620007 ard [ mpind; Fossoning pwa 796 Fogarinas, | Aready parially Ea )
pacs 746, 768 concoded)  |For exampi, ™ o conrac, —
Common ssun 3 ab(c) also imped appost
% W Ta 3 620007 o, Ressanng e T T ] s
ranspasency, co-oparaton, and st and confiience paras 746, 768 | discrmtons andiorfunctions lstctin rosui,
Comman ssun 3 ab(c) also impled
o o 3 Gz ana [ Fesoning. v para T50] Aekrowhan | & Torme
Jatonshi s 752, 768 dacmtons [Tho Concac rathar thana resstancing trm o bo mplct
Shortae) buainans-hasih. v wpukaion. of-Claimante . para 752).
wsinesa, aithand e SPUa * (), para TE2)
ogudation o he Claimans' in
Common ssus 31
2 e[ 62050 a0 (1t mpid Rassoning Tuagn sgreed
* o s 750, 766 ava 766). winPO- o
\ sopoalocuirct
:u_L—,—ctmluuuul s, dcretions andlor funcions {"Common awe Y7
125 (¥ the terma alleged above at (), (1), (8), and (1) (Ines 18- 21] are to be implied, | [Nia 63 (e, (), Appeal 'Powers” and “discretions’ e
poners, ) contracts
o) oo pupose
& was conforod bt the SPHIC and the NTC". As the tarm ittt Comm saua 3, () anci(c) all
20 e th asarcse o owsrs,dicreton and unctan* by 70, they am consacpential o the
© aircoaing, fcings n miaton o Common ssues 1 and 2 (4 paa 760).
ransparency, co-operaton, and st and confience
) o tve
Susines, heath and mputation of Clamants
[Suy of Goods and Services Act 1982 {"Common lssue 4")
:'E‘—zs D tho Pou Ofhca aupply Horzon, o Herplie anclor raing/naariar Tos R 53, porn 700 [l Tpliod v SGSA bl kel fo e [eid v Ton sreed
sorvces uncer : oo mpied in any event” Sew 70, wih PO o
M 700) For the fl reasoring sen: K, paras 77010 | appeal ot
4 T3at i obz7 17
I , te Hepine andlortranin
prsvont tos.
Jon tr0 prececing Common fssues (%, para 122 ()
ol ol it at
20) K, para 7).
[Oerous Toue 57
3 atention?
ot
and * (E, pam 569, 25)
[SPMC
R e T P G () Fasog e srend
elousa 13 o84 o ks up1o cote, and ollowing the s anc nsiructons (O, pra 964) win PO - o
sopoai rocurt
Sodon 1, (om0 and | Entrcoatia Rassoning oy T+ iarwaciod | Juge agrond
lelouses " |pam 564 e ries up1o cate, and alowing the udes anc natrctons (O, pra 564} wih PO - o
soposi roqured
BN ooy [Sedon . [os@N ana [ Entrcoatie oy ko srond
llouse 14 o4 g ndes up1o cate, and olowing the des anc nsiructons (O, pra 564} wih PO o
gromcs agpeal reuiret
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& Sodon T, (o5 o . pwa a0 Tcored, ST o ErTrT T i
I , il o ¥ [causete  [pam 1001 s, cou o b0 win PO - ro
foshion, or i1 @ woy | | recuired
Subpostmastors contact noceptonie by reasonote and honestpecole
0, paa 1000
el
i
eending upon the contntofthe new tem .~
0, para. . y
e
Contentof e
ey [SedonT [BSE e [Entaceatis Rassaning it sgroed
ciouse 15 oo 584 o ks up o cote, and ollowing the rdes anc siructons (0, pora 964) win PO o
appeal rocyr iy
O e ) ooy T s Tong e s (@)
lcauses  |oma 1002 anangamen, i .paa | wihPO- o o
1002) aopea rcuirert
oo 3
e erma of b
appointment 3
551 tho Do ooy 1, (650 and | Enrceatie Fassoning o 3oy e Taw st
lclausa 7 [para 1002 lamangemert, Wit PO - no o]
ioc2) sopoairocures =
[Accounts and lability for loss
T[T Subgosin asier mustanaure 1l ccouris o 1 Sock Snd<ash Sxatod o i by Soton 2, [G5RTand  [Eercaate [Feasoning. TolGrercus hor Gramua 10, pars 1004 T s »
otoncan) v ot n th fom seoscrb by Jcloused oo 1005 (¢, para 1055} winPO- o A
55 [Too Subpon o Creasaness [Socton 12 [B5icKIand | Enrceati [Resoning Sy sgronct c
oreror, and i for clouse 12 [par 1004 business eficacy (0, para 1004) wih PO o
must bo made good ikt diay. (Consiunc as reasorei:tequfes ot  crr for  SPA o b Ao, ond tratss ntrmly | e recuted o
reasanatie” (P, para 1098) 7]
& Sedon 15, (0@ and | Entrcoatie [Ressoning Tt srend
lcause  |oa 1017 [orwous rr inusia (0, parm 1017) winPO- o (2
kg gty e B ¢ sosaireqires (=
istants o
Rasistants am empbyses ooy 15, oo [Enercente Remsoning Sraire 30 STTRIaT Tolows e Ties T Sarves T PUENE ol 8 pameT] I8 3o Q@
am tal o lcausaz oo 1017 lorwous ror s (0, parm 1017) winPO- o
o cash o appea recuired =3
otk, whih may esutom N assstanis” actons 3
vats (as amended in July 2006
56 | Assistarts ar employees of the Subpostmater, [Secon 15, |65 and | Enforceatie [Reasoning athough (he 8cope of 7 o subject] Judge sgread =
o 21)avmy clouse2 o mater remans i ror sl (O, paa 1018) win PO - o =
avpoal ot
- iow oo >
s o e
rom s Assisant’actons of mactions S
35| A Subpostrmast [Socton 19, [o5e/0)ana | Entorceabie [Reasoning ghen that SPVis a6 n cuslody of Past O1icb Cash and Sock and has 3ome foatures | Judge agreadt )
e nerats of lcoused oo 1028 Jo 3 bank, f makes eminent commercial and common sense o hwe such powers (0, pa| wih PO-ro -
) el ecuiod
adm o, o are suspeced and am baing ivestoated.
5 [whoes Socton 19, {5 300 ewatia TR Fomsoring g s SPHTn Torton Ewn T Topaar Tl
R clauses 5 anc
v o 1107 Joun , pora 1020) misconciue, e, i cur vaw,
o poncd may, caso,  onaue s it cocison cannctbe ratcnal
or inpart.*
e banch ?, paa 1107) Jucn o, w bollo,
[As th clause ats he rossonsbienesstest in UCTA 1977 (, pam 1108)
ancl may ¢ we are aware of
s ahere SPMs he boen suspenced for many monens, even ears
Susparsion ocom 150
o
37| e Agreament may Sy e e SodonT.  [eanmond =
(1 Subpostmaste], o o paromaice of s blgion of o prvilon ofPost Offce Sarvces,  (clause 10 para 1036 oing miated 0ot they , paras 1034 v e
notee 5
ot . npartcui,
. fara 1087). 1 g
e o . para 107) ncumbermc it mgocy contactualtsues.
Rogariiss,
[contract (O, para 1046)) *Non-perfarmance * and *non provision" are very broad (0, para B97). F
Joeccine ot the rotce prvision
At clause ats the roascnabionesstes in UCTA 1977 (, para 1108)
7
72| o foms of the agpoitmentof Subposs o v or s [Sedon T, [G9G) an oeatie O o =
e, panaion o foroasof e clouse8 oo 1044, | Ao veascnatie uder UCTA). [and ununi (0, para 1034) e tean
ior [ cannetiock P, oo stk cown a uvessnatie
meant nachcunt naiceraterdon was [para 1107
1977 (P, parm 1106) i Sewe oo, Those am
NTC
instructions and standards
75 Tom Oprator sgmes 1 oparde e rane oz [osonant G pwa %0 Comach s coner, T s T i
poragiapn 1.1 [parm 999, 1001 rwsue, cou ot be wih PO ro
Mol at Par 5 paragrapn 11 2 follows s Tesnion, o 1 0 wey. aopoal rcuirrt
Totowing 3 (noceptobi by reasonote and honestpecole *
ot of Manar 0, paa 1000,
- Local Post Offce Operatons Manual rvaver”
i
- Nationa ofter operations manual (where branchofes this procket) eencing upan the contentofthe newterm .~
- Orerngstoc ancoperatons manua . paa 1001  post
comactuaty, amoses
- Post Oftce paystation oparations mancsl |potentor
- Socurty oparaons manal intociced
+ Hortzon system user guide (orine)
- Horzon anine hep anine)
- Branch Focus
. Post Oftce branch stanarcis
- Post Oft L Accossiblty Guide
- Branch Confomance Staiaris
+FOS projoct oparations manual
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3 i Fan s, [G5ia10 and Wi [s sbow Tukge rend
pavagraph 1.3 [parn 1001 very oneroushnusal, & was rot wih PO - no
nertorcoste as i was doemert appeal reauired
tima o time, suticianty ncomeratad nto the
[contrac (¢ was ignac)
75 e Do Fan s, (B o |Enforcoatis [Romsoning “Nol orerous & Unvausl  They Geal wits 0o way 17 WhEh busness s Gomsocted, | e 500
pavagraph 15 parn 584 * (0, para 984) with PO- n0
rational stanciels mauire 1 un the Branch | rocuirod
_*Ml—.a Al SUEh nsiruciions must be complied wih e Fan s, [BS@IT and | Enforceate. o urusual They daeT win ke agreed
| jpcates ssued by [1ve Deferiant 6 [pases o dote, * (0, para 984) wih PO- 10
s I rocur
Banchand [Pan 2, 6507 and | Enforcoatie [Roasoning “Nofonerous o unusuel . They deol wit (he way 17 which businass 1s Gamsocted, | Jucge agreed
o |paragrapn %6 & dotn, * (0, para 984) wih PO- no
321,322 sopeal recuiret
oz, G500 ad [ Enforcoatis [Rsasonig nThe cortaxt o T Judgn's 1 ng That 17 was nianded 1 ba 3 lorg ferm Jieigo sgree
pavagrapn 1.7 [parm 1002 amangament, i wih PO- 0
Network appeal required
particula products and senices am offered.
counts and 1o
35 The Opoator shall account for and Todrom Customers n [Pan 2, [BScxand [Enforcoatis. Remsonng . para 10061 ke agrend
pavagaph wih PO - no
366 appeal required
e i st for,
the par e
ontnustct o &
Oper ot
e omecinctand may mncer he affender labe 1 posecuton.
50 [0 o, a0y w [Panz [B5iciiand | Unerioreabie (UCTA) [Reasoning a1 (0, para 1007), il & poteaTy Topaal 0
per paragrapn 4.1 [para 1007, but 0 SPUI" (0, para 1050).
1010, 1102 Note: 1058) “Cloor ond.
athidt SPUs (0, pa 1060).
ot igated by ytaking  wihthe
[sole excoption of acriminal act (H, para 662)
pajabe to Opor I the case of s teffecovesy impases sbict/iobity Upon an SPA* (0, paca 1011).
a0y shortall, (the Deforcian] 977 (P, pora 1108),
51 [T a2, BSiciiyand | Enforcoatie [Rsasoning. rot onerous nor unisua 0, para 1006 Juckgo agread
ane Stoe Stockam  |paragraph 42 [para 1006 wih PO - no
. inthe appeal required
paid inlo a
bank. ianal koep thom in
 place of securty.
52 [ oz, B5iciiand | Enforcoatis [Rsasaning. rot anerous o  para 1006) ke grond
1006 wih PO- no
from appoal required
which may subsequenty coma to ight
55 [T . cms, demands, [Pan2, BSiciiy and | Uneriorceabie (UCTA) [Roasoning o0, s a THe Unentorceatia
oecinga, il pavagraph T, butwas [polentially very wide abilty upon SPH.
(131.1)any 1011, 1105 I (0, para 1060)
Oper 3 any Nota: 1061)
v 3 13)any claim andiorts
mguiations in mspact o the Branch
[ovaionie o0 SPAA o nsure against such fosses * (P, para 1105).
s the clause fais the reascnableness testin UCTA 1977 (0, para 1119),
o
53 e Dofandian g remononly,  [Pan 2, [BEie ond [ Enforcoatis ooy e sgeed
i the Op any o paragapn  [pam 1020 2 bank, ) porm wih PO - no
tho Branch), [ o (151 1022) appeal required
the potce o 0 12)eml
;or (15.1.3) them baing
thathe Operator oo
orto suspect
(oparation o the Branch, the
55 [uring te porid of any suspension, whether urier ciause 15.1 of lherwise, (I Deferciart] may. | Par 2, [B5te10 and | Uneriorceabie (UCTA) [Romoning 9 5PN postion Even after Tppeal [Thi s e same waue as mised n e 40 aboe
« Agreement, paragrapn  [parm 1028,
axroement 152 107 fove. , para 1028)
3 I ‘ e A5 theclause fals the reascnableness testin UCTA 1977 (P, para 1108)
and
uh cost
Agreement. (Me Defencan] shal
the releart
creumatancos Y
ordance wih clause 15.21
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5% Fan Z, [B5ieI ond[Unsriorceatis [UCTA] [Rsasoning PO 3w capabi o pUiling 8 SPH I 8-y Impossibie” pastion Even afer Topal aspended w
fomainan  [pwagrph  [pam 1026,
153 107 e , para 1028)
onsure s
the branch (7, para 1107).
A theclause fais the reascnablaness tostin UCTA 1977 (P, para 1108)
Tormination
57 [Following the TeTn q Pan 2, [BSinand  |Enorcoabe. Romsonng penodst Jear (0, para 1040] Tige sgrend
paagrapn  [parm 1040 Note: the Wi PO- no
i), WhN cannot be iven 50.a8 o expi before the first anniversary of the Start Date or 161 months o | aopeal requres
(16.1.2) 1 torminato at any tine In aceoelance with s terms. (para 1037). 1 he tater, the clause wil althe UCTA test of masanableness (P, para 1107).
unentorceatie.
55 [ saaton A Pars, Fonz. G5 and |Enorcoats. 7o, Weowtnd | Jukgn sgreed
tho Agreament ot paagrapn  [parm 1035 3 wih PO- n0
(16.2.) 162 [unentorceatis (M, paa 907 and O, para1046), appeal reauired
Jwitin 14
e Daencian] be
mmedid by the
raach of the Agreement which is materal andior iromedabie;
ot )
remectiod,
(162 16) i 20y sum due {0 ihe Dofordant u
‘componsation for loss’
55 Tho Opsrator acknoweciges that s [Pan 2, BSiaim ana [Urer Roasonng. o Topeal T
n spenaion of the Agmeman. pavagrapn  [para 1044 butwas 104)
1711 I'a benketiock P
auficienty incorporated ntothe lpara 1107)
1977 (P, para 1108)
[Wit steps was the Poat Ofico required to 1ake 10 draw such forms 10 the attontion
of th LoC: )
55 [vA 66 and poa 3 g o et oo
1055 spocitc 0 Gharcus of uusualterm i the NTC. (€, para 569128)
lpara 10551
(Crtciams maci of e PO in thia respact (0, para 1055}
- rutnely atall). Instead, what
[was signed was an appointment cocument (0, para 1051)
- bythe o
lapsoiniment
- Sabirand W Abcua),
Inother, the atai
ol Controct Terms {"Common l53ue 77
7 on NG o bo “urveasoratie’ Torme o |
At 1977 aro labaled “unenforceatlo (UCTA) nentorcoabe
Note: SPA and PO were 1ot of squal bargaining powe:, o indeed anything ike &*(are 1098)
[Ciability for Alleqod Losses [~Common auo 8 977
[SPMC . Common Issue &
62| What s te proper constuciion o & P G | AppeaT oo e e o
Tho  cammssnoss loee)
[must e made gocd wihcut delay" oss is loss” atall, tisjustan
o reasonebieness in UCTA as a resuit* (R, para 1122). foronecus couso,
iho account rdered to it by account SPM - 00 balow)
[ whethor the account has been ciaputed or o by the SPM .
2 Branch 3 y 3
Mo
oo, o loss o e
o prove, L e
y riis by showing eiher () thetrue roo cause of by e
[ gains tns background,
() That oss” incluos losses shown i the accounts cue o arrors i Horzon
() That “loss” means “rea fnancial hrm - see above at ssue 14.
i) ! 5PM has encicest an
300 maues 59,
SPM.
That dficuly the
s where
et fal o)
yoar he
n ourvew, by Post Offce, a5
statoc above, trivas a tarer It allows 5PMa o
rfaul,
[T
53 [ What s the proper constuction o Pan . & 5o sbo Topea 3 oo of
k e o, paragrapn 4.1 \ paras 658 and Brgian). impleda new clause hat abity was fau based.
the Cperator, s [oee).
0,005 q or ['t6nc thot Par 2, paragraph 4.1 of the NTC s the est of ressonabieness...* (P, para 1102). For the easons stated above, Post Offce shoud appoal
nourvew,
o 0 Horizon artors, the ciausa (s moro reasonable
means "eal fnancial harm”,
nthe cose of (31 Thatthere is 2 contractual urgen of proo on Post Office.
oy shorto, [
@ B10a1b) and 70 wa ot ~para 061 Tiekge sgreed
o3 Inreacning ths judgment, Wit PO- n0
e ogorcy. | avpeai equred
3 (L para 789)
ransactions Intatet by the Claimants, the Defenciant actectfor esl, anc, sinutaneous, or the
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65 T30, was T WA EERE s s, P BB, amtore nak et oo srend
fatlowing abigators ana 863 wih PO - 10
, eecute, I rocarod
ponable
) To rencer ant make avalabl o the Claimart accourts
& 3 612 aroyie) o = T
ot ana 863 requred This eauired
0 3 (8r0nch Tracng Stote
norests The Eranch
] (5P o ‘eccent row’
ransactions, Ot (R pora
[0 112202
principal, ho
anct
account that e shouldbe
o7 : Tadng 3 613 053 [76n3 tat the PG 1 ot trerefre eniieg el upon 0 Branch Traang Stoemarta, fr ory Aopeal [5 abowe The jdgment v
Ty
[ttemnts s wano (o such 8 perio (0, par 1116)
[, SPbds beor o such bursen* (2, pora 1122
[Suspension and Termination (“Common awe 14 167
[—[sPmc
66 Comm: Sedon 15, [6740 F N
Foat Ofica antited 1o suspar” lelusod tssve 2040, * R, parm 1122)
o e 1 A
fepibmate ntersta*af the Post Offce.* 4, para B72)
iminalproceedings brought o mala against N, c) where ireguiarties o misconductatthe seut means
o are aditted, or are suspected and e being Investigaed” e 000 fot, y
coprciousy.” (4, pa 679)
ey
(90unds nthe absence of such o document being made svalable ether t e SPU, or t e
[Post Cffce persormel tosked with tohing such o decision.* (M, para 806).
& SedonT, (61501 Bomal [5e0 waue T6anaat above
Foat Ofica entited aummariy fotorminatn? llauso 10 * R, para
e 122)
‘Subostmaster] ['re y the SPU,
loigasoror non-r Semices.
otice * e angusge However,
Theso are, on th foce o tem, very wide wards... minor beaches of non perfomance of
trey werereauctotory recches. (W, par 896/857)
['7ne answer
repudtotory treaches. * (W, por 898)
* (M, para 0)
o Sedon 1. (61601 TWRpwa | Apmal [5e0 mae 16ara AT atow
e Post Ofico enttocto teminate on rotco, wihout cause’” clausa 10 1122)
.. he of reoch of Pats..woud
5s ot on * (W, para 852)
y
otice.* must - they mustrequire consideration of whot the aropote period o notice shouls ..t
lconnot be decided ativerly* (M, por B4)
['7ret consceration
o
non exhoustie
lbusiness;
Exompes
in the
[Haszon system o occount prapary o suicienty * (M, aca 895).
— 11 o0
[ Ivic
| Comm Fanz, G O
Foat Ofica entited t uspan” pacagrapn tssve 204, * R, po 1122)
151 I ) e
Tegiomate intersts*of te Past Offce.* 1, para B72)
e eroncr) |17 oct that e NTC sotes tat... e PO'may suspendthe SPA means s 1
1 conbactty
; (13.1.2) cvil i
1313 tere bong conrciousy.* (W, paa B79)
ey
varaton of the Eranch, the ” loccess to any
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Tab 1 Postmaster Litigation: Common Issues Judgment Appeal

Confidential and legally privileged advice

Post Office Group Litigation WOM B LE

11 April 2019 BOND
DICKINSON
Common Issues Judgment: Appeal Advice
1. THIS PAPER
1.1 This paper outlines the advice of WBD and David Cavender QC on whether and how Post Office

2.1

2.2

might appeal the Common Issues Judgment handed down on 15 March 2019 (the Judgment). It
assumes that the reader is broadly familiar with the Post Office Group Litigation and the
Judgment. This advice will be expanded on at a conference scheduled for 11 April 2019.

REASONS FOR APPEALING

We see three key reasons for appealing the CIT Judgment.

Impact on Post Office's business

221

222

223

224

AC_155295801_2

20 of 26

The Judgment's imposition of a duty of good faith cuts across and restricts many of the
contract rights that Post Office needs to manage the relationship with its SPMs and
operate its business. Since the Judgment was handed down, we understand that there
have been few immediate operational problems: SPMs are still accounting to Post
Office and shortfalls have not gone up. However when issues do arise with shortfalls
and/or the need to suspend or terminate SPMs real problems will doubtless emerge.

We however see the real problems being longer term. The duty of good faith as
applied by the Judge turns SPMs into “super-employees” and gives them significantly
more rights than even an employee would enjoy. In particular, it requires Post Office to
take account of the interests of SPMs when making decisions. This fetters its freedom
to make changes to its business. Amongst other matters, the introduction or
withdrawal of products, changes to contractual conditions and remuneration and the
opening and closing of branches are all now required to be assessed and balanced
against the impact on SPMs. It is unclear from the Judgment how this balance is to be
struck and whether Post Office is supposed to balance its business interests against
the interests of SPMs as a whole network or against the interests of individual SPMs in
their particular situation (indeed these interests may often be in conflict). This is an
onerous obligation to comply with in form: it might require consultations across the
network and / or a branch by branch impact assessment. In substance it may make
unlawful some business transformation activities that have a considerable adverse
effect on a large number of branches.

Moreover, in our view Post Office's current organisational setup creates a real risk of
Post Office not dealing in good faith with an individual SPM. Its current structure has
many different touch points between SPMs and Post Office. There is no central point
for information about an SPM and no single decision maker with accountability for that
relationship. Although there is often communication between departments this is
fragmented; there is not, as far as we are aware, an end-to-end process or overarching
policy on how Post Office manages SPMs. This has, in some of the cases we have
seen, led to silo decision making within departments. We understand that work is
underway to address these issues, however the operational risk remains that in any
particular case, Post Office may be determined not to have acted in good faith.

The above way of working was legally permitted under the old pre-Judgment legal
framework which placed the onus on the SPM to be accountable and self-sufficient. In
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225

226

227

228

that framework, it was appropriate for the SPM to be responsible for raising issues and
contacting the correct department for help and support. A duty of good faith however
requires Post Office to act in a coordinated way, ensuring that its decisions are taken in
full knowledge of its entire relationship and history with an SPM. Put another, it would
not be acting in good faith to allow a decision maker to act where they did not have the
full picture.

Although not experts in business transformation and organisation, we believe that
compliance with the duty of good faith in the long term would require a deep
restructure of Post Office's support functions for SPMs together with the necessary
technology to centrally store information about each SPM. We understand that a new
case management system is being implemented, however unless it included all
information about a SPM — from the moment of first application, then there would be a
continuing risk that Post Office staff did not have the full picture when dealing with a
SPM.

Even if the above points could be addressed through organisational change, the
ambiguous nature of a duty of good faith means that it will be difficult for Post Office to
know (even having had legal advice) what it can and cannot do. We anticipate that the
duty of good faith and other fetters on Post Office's legal rights will have consequences
in ways that are currently unforeseeable. This will inject an additional measure of legal
risk (in the form of claims and complaints as well as general resistance from SPMs to
change) into its business activities. Post Office may then need to offer more generous
remuneration and compensation to get SPMs to support changes in the network
because it is unable to unilaterally procure those outcomes through its weakened legal
rights.

We do not believe that the above difficulties could be fully resolved by making
improvements to existing operational practices or re-drafting SPM contract terms. The
Judgment goes to the heart of the SPM relationship and challenges the core balance
of the relationship between Post Office and SPM. The findings of the Judgment will
therefore pervade any changes made by Post Office and, although their effects might
be mitigated, they cannot, in our view, be eliminated via this course of action.

For the avoidance of doubt, we are not advocating that Post Office ignores the thrust of
the criticisms in the Judgment. There are ways of working highlighted above and in the
Judgment that require improvement. But there is a substantial difference between
being legally required to implement changes and implementing changes for good
business reasons. |t is perfectly ordinary for a large organisation like Post Office,
faced with many competing pressures, to set its legal obligations lower than its best
practice objectives. This allows a fair margin of error should it fall short without
creating legal risk. It also gives it flexibility to adapt and change its business in the long
term.

2.3 Litigation merits

2.3.1

23.2

AC_155295801_2

The Judgment is central to all the claims in the litigation. The adverse findings in the
Judgment make it significantly more likely that Post Office will be found to be liable to a
larger number of the Claimants and to dramatically increase the extent of its liability.
This is because it weakens some of Post Office's best defences, namely responsibility
for demonstrating that SPMs losses were not due to the Post Office operating system,
that a large number of the claims should be time-barred, and that even successful
claims should only result in limited compensation being awarded.

The legal team universally believe that an appeal is the correct and obvious course of
action when considered from the perspective of the litigation. An appeal in these
circumstances would be entirely ordinary. Indeed, not appealing would be considered
by many as a peculiar decision, particularly where:
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(a) The Judge's decision on the implication and, in particular, the width of application
of the good faith term is in our view obviously wrong and an attempt to make new
law.

(b) Post Office are appealing the decision of the Judge not to recuse himself for
apparent bias and doing so on the basis that he introduced large amounts of
irrelevant and inadmissible material into his decision making process in the trial.
To not appeal the decision itself in those circumstances would be at best
surprising.

(c) The Judge himself in the Recusal Judgment says that the proper remedy for
some of the complaints of Post Office is to appeal his decision — not to seek to

recuse him.
233 David Cavender can expand on these points as needed at the conference.
Settlement
241
24.2

The above three factors represent the key reasons for lodging an appeal. In our view, the first
factor alone would justify an appeal.

There is no real risk of appealing the Judgment except for the costs of doing so (to which see
below). Even Mr Justice Fraser would find it difficult to say that Post Office is acting oppressively
in bringing an appeal. Appealing a decision on the interpretation of contracts / agency
relationship is common place. That this is so is clear from the terms of the Judgment itself where
Mr Justice Fraser makes numerous alternative findings “in the event that | have got it wrong” on
the good faith point.

Further, having made a recusal application and appealed that application, an appeal on the
Judgment is a lesser and more ordinary step by comparison. Making an appeal should not in
itself lead to criticism but care is needed to only appeal important points, to avoid the impression
that Post Office is seeking to fight every point in an oppressive manner. It is that which is the real
challenge given the extent of the errors contained in the Judgment.

SCOPE OF THE APPEAL

The Judgment covers 23 interlocking issues, with several dozen more sub-issues. The
Judgment entwines these issues closely together, often using decisions on one issue to justify
and amplify decisions on other issues. The Judge has also included several alternative
formulations, meaning that if one part of his judgment fails there is a secondary argument that
would produce the same result. Surgically dissecting the judgment for a few cornerstone points
that could be appealed with significant benefit for Post Office is not therefore possible. Any
appeal will, due to the shape of the issues and the structure of the Judgment, necessarily need
raise a large number of points.

AC_ 155295801 2 3
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3.2

33

34

35

3.6

Where possible, however, Post Office is advised to make concessions. When going before the
Appellate Courts it is better to have accepted any points that will be difficult to overturn or will be
of limited utility in resolving the wider litigation. This would also help counteract the impression
that Post Office is acting oppressively if it were to concede some ground.

It is therefore recommended that Post Office concedes four of the implied terms which the Judge
implied, not under the “good faith” rubric, but because they were “necessary’. Counsel has re-
drafted the four terms to narrow their ambit and make them more reasonable and acceptable.
These terms are such that they could have fitted within the agreed “Reasonable Co-operation”
implied term that Post Office acknowledged early in the proceedings but to which the Judge failed
to give any meaning.

o Implied term (a) “fo provide reasonable training and support if Post Office imposed new
working practices or systems or required the provision of new services”

o Implied term (b): “to ensure that the Horizon computer system was reasonably fit for
purpose”

o Implied term (c): “properly and accurately to effect all transactions using Horizon and to
maintain and keep records of such fransactions for a reasonable time”

o Implied term (t): “that Post Office take reasonable care in performing its functions under
the SPMC and NTC contracts which could affect the accounts of Subpostmasters”

In our opinion Post Office should however appeal the points below. These are all points of law
and commonly subject to appeal. Although this is a large number of points they are all inter-
linked and so need to be appealed together.

3.4.1 The implication of a duty of good faith.
3.4.2 The other implied terms not conceded above.

343 The proper construction of the express terms of the contract, in particular the clauses
that entitle Post Office to recover losses.

3.4.4 The striking down of express terms as unfair and unenforceable.

345 An SPM's obligations as agent of Post Office and the binding nature of the Branch
Trading Statement as an account rendered by an agent.

3.4.6 The fettering of Post Office's rights to suspend and terminate.

347 The notice of contractual terms given to SPMs under the SPMC by the contractual
paperwork sent to SPMS in the days of Mr Bates and Mrs Stubbs.

Further, in our opinion Post Office ought to seek an order from the Court of Appeal that it quash
the large number of findings made by the Judge on matters extraneous to the Common Issues
before him — as those matters are to be determined in future trials on the basis of full disclosure
and witness evidence. There are a large number of these. These are the same points as raised
on the recusal appeal. They are the manifestation of the same points in the guise of an appeal to
actually get those findings quashed. That is a form of relief that is not sought in the recusal
appeal itself — as it might well muddy the waters in that appeal which would be unwelcome.

Careful consideration has been given to appealing findings of fact in the Judgment on the
grounds that those findings are perverse. Appeals of this nature are less common and more
difficult. They should be used sparingly, both as a legal tactic and because it comes with a
higher risk of Post Office looking like an aggressive litigant. There are however a number of
findings of fact that we believe should be challenged. This has however been limited to following

AC_155295801_2 4
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4.1

4.2

43

5.1

52

53

findings which are only a small fraction of the total findings in the Judgment. We have placed
them in three categories:

3.6.1 Mr Bates: receipt of SPMC contract. This is a single issue. On its face this may seem
to be unnecessary but we think that it should be included as it is a clear example
where the Judge has wholly ignored the documents to get to the conclusion that he
wanted to get to and so it will strike the appeal court as very odd.

36.2 Findings adverse to Post Office's behaviour and witnesses. These findings are unfair
and are directly relevant to the Claimants' claim for indemnity costs. There are 6 of
these. These overlap with some of the recusal grounds.

36.3 Litigation conduct of Post Office. There are two of these. They are relevant to
indemnity costs arguments made by the Claimants.

MERITS OF APPEALING

The legal team's view is that Post Office has reasonable to strong prospects of success on nearly
all above recommended legal grounds of appeal, with some points stronger than others. The
appeals of factual findings are most finely balanced but we believe they should still be pursed.

To validate this decision, Lord Neuberger has been instructed to review the draft Grounds of
Appeal and will advise on (i) whether the scope of the appeal is appropriate and (ii) the likely
reaction of the Court of Appeal to an initial reading of the Grounds of Appeal.

In the longer term, Lord Neuberger could be engaged to review Common Issues entirely and
offer his view on the likely outcome of the appeal. This is however a significant task that would
take weeks / months to complete.

TIMING AND PROCESS FOR AN APPEAL

There is a hearing on 16 May 2019 before Mr Justice Fraser at which Post Office can seek
permission to appeal. If this is refused, or simply in the alternative, Post Office can apply direct to
the Court of Appeal for permission to appeal. With or without permission from Mr Justice Fraser,
Post Office will need to lodge an Appeal Notice with the Court of Appel by 6 June 2019 or it will
lose its right to appeal.

Having refused to recuse himself, Post Office is required to lodge its recusal appeal by 11 April
2019. The recusal appeal and the main appeal are two separate appeals but with much overlap.
It would be beneficial if draft Grounds of Appeal for the main appeal were submitted to support
the recusal appeal. A Lord Justice looking at the recusal appeal will be expecting the main
appeal to follow and will be interested in understanding the scope of the main appeal before
deciding how to proceed.

Given Mr Justice's Fraser's refusal to give permission to appeal the recusal decision, we believe
there is little chance of him giving permission on the main appeal - and even if he did it would
likely be limited to the “good faith” finding. He is very unlikely to give permission on all the
grounds so that Post Office will need to go to the Court of Appeal in relation to those grounds in
any event. Also — expedition for the appeal is sought which can only be given by the Court of
Appeal. Therefore, in these circumstances, the only real reason to seek permission from the
Judge is out of a sense of politeness - which alone does not seek to justify the delay involved.
We therefore advise that Post Office does not seek permission from Mr Justice Fraser but
proceeds straight to the Court of Appeal. The appeal will therefore need to be lodged in good
time before the 16 May 2019 hearing.

AC_155295801_2 5
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55

5.6

6.1

6.2

6.3
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Once both appeals are lodged (and assuming that permission to appeal is granted in both
cases), the Court of Appeal will then decide whether to hear them together or separately. If
separately the recusal application will likely move faster, perhaps being heard within 1-3 months.
The main appeal, being much more complex, will likely take 6 — 12 months but we would ask for
this to be expedited given the ongoing impact of the Judgment on Post Office's business. If two
appeals are heard together, they will likely move on the slower timetable.

In our view, there are strong reasons for the two appeals to be heard together:

551 The recusal appeal will require the Court of Appeal to form a view on whether Mr
Justice Fraser has pre-judged issues outside the scope of the Common Issues trial. It
will therefore need to consider the issues in the main appeal to an extent in forming
that view. It is also the case that the findings of fact that Post Office seeks to quash on
the main appeal are the same findings that are the subject of the recusal appeal. If the
appeals are not heard together the Court of Appeal would need to consider the same
points twice. This is inefficient. It is very unlikely that the single Lord Justice managing
the appeal will allow this to happen.

55.2 The two appeals give complimentary impressions. The extent of the errors of law in
the main appeal reinforce that the recusal appeal is one of substance not just form.
The main appeal makes clear that Mr Justice Fraser has not made a trifling error for
which he should not be recused, but lays out the full extent of the flaws in his
reasoning and helps justify (publicly and to the Court) why Post Office has sought the
sanction of recusal. The Judge’s findings on the law are so bad that they will dissolve
any sympathy the Court of Appeal might otherwise have.

553 This will be the most efficient use of resources. One hearing will always take less work
and cost less than two separate ones, which will benefit both parties and be attractive
to the Court of Appeal.

554 Even if the recusal appeal went forward separately and quickly, the litigation could not

be fully re-started (if re-started at all) before the main appeal was determined.

555 We anticipate that the Claimants may want the two appeals heard together. Their
principal argument against recusal is that the Judgment, and the Judge's approach in
the Judgment, was correct. They will therefore want to argue for the Judgment which
should properly be the subject matter of the main appeal.

The outcome of these appeals if successful would be:

5.6.1 A new judgment on the Common Issues from the Court of Appeal that is more
favourable to Post Office.

56.2 The recusal of Mr Justice Fraser and either a re-trial of the Horizon Issues trial or a
new Managing Judge ordering a new trial process.

RECOMMENDATION

There is clear recommendation from the legal team that appealing the Judgment maximises the
chances of a successful result in the litigation, whether that be future Court decisions or
settlement.

We also believe that there are good business reasons for lodging the appeal, but that is a
decision for Post Office.

If Post Office approves lodging an appeal against the Judgment, we would recommend that:
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6.3.1 Post Office should continue to implement short-term operational changes so that its
current practices do not directly collide with the Judgement (and we understand this
work is underway).

6.3.2 It may also wish to implement more extensive changes that both satisfy the Judgment
and deliver the best practice that Post Office would want to achieve in any event. Even
if the appeal is successful, this work will still deliver benefit to the business.

6.3.3 In parallel with the appeal, Post Office should also plan for, but not yet commit to, the
longer term and deeper structural changes that would be needed to comply as fully as
possible with the Judgment should the appeal fail. These changes are in fact in
planning.

6.4 Even on pessimistic timetable of the appeal taking 12 months, our view is that this would be a
faster, cheaper and more effective route than implementing the long term operational and
contractual changes that would be needed to comply with the Judgment, particularly given that
achieving full compliance through operational and contractual change alone is unlikely to be fully
successful given the broad and imprecise impact of the Judgment on Post Office's business over
many years into the future. In any event, operational and contractual change (even if successful)
will not have retrospective effect and so Post Office would continue to carry the risk of adverse
outcomes arising from pre-judgment operational activity.

David Cavender QC

Womble Bond Dickinson
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