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Titles CL Guidelines and HSS/Stamp | o cting pate: | 5t July 2023
Scheme Review
Workstream: | Governance/COQO Version: 1.0
Author: E;/:;yn Hocking - Programme Sponsor: Nick Read — Group CEO

Input Sought: Discussion
HRC is asked to:

i.  discuss this report in relation to the issuance of Consequential Loss (CL) Guidelines for
applicants to the Historical Shortfall Scheme (HSS) and the Stamp Scheme,

ii.  consider if HMU are confident that everything has been done to ensure as many claimants
as possible have applied to the HSS and the Stamp Scheme and that they had sufficient
information available to them to make a full claim in respect of shortfalls and
Consequential Losses, or if anything further should be done prior to and in conjunction
with the announcement of the scheme closure date.

iii.  discuss whether additional sampling should be undertaken at this stage.

Previous Governance Oversight

A number of papers have been presented for discussion on CL Guidelines since 2020 with the
key documents attached or summarised in the appendices to this paper.

Executive Summary

The Historical Shortfall Scheme was launched on 1st May 2020 through a combination of
physical letters sent to previous and current Postmasters, by email to those who had signed up
to ‘One’, in numerous press and media outlets across the country over a period of weeks, and
on the Post Office Corporate website. The launch on 1%t May 2020 was postponed from the
original launch date of 23" March 2020, which was the day the country entered the first period
of lockdown due to Covid 19.

On launch day, 7,100 current and 13,800 former PMs were contacted with a further 6,200
former PMs, who had inadvertently been missed from the original mailing, being contacted in
July 2020. The letter guides PMs to a link on the POL website, does not mention Consequential
Loss and there is no Post Office telephone Helpline available for PM’s to call. The Application
Form for HSS was not included in the letter that was sent nor were the Terms of Reference,
rather PMs were directed to access the link on the website, download and complete the
Application Form and review the Terms of Reference, and either email, or print and post the
forms to POL. Against a background of Covid 19 and lockdown, it is difficult to say how many
PM’s received letters, accessed the website and were able to submit a claim.
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The Consequential Loss Guidelines were approved on 16" September 2020, and it was agreed
that these guidelines would be sent to all applicants to HSS and would be published on the POL
website in October 2020. At this point there were 2,211 applications from claimants, meaning
that approximately 25,000 Postmasters did not receive Consequential Loss Guidelines at all.
In addition, ¢60 Shortfall only claimants (plus 146 who did apply for further losses to be
considered) who applied to HSS after the Consequential Loss Guidelines where published did
not retrospectively receive the Guidelines.

A paper was considered at HMC on 18" January 2023 which considered the issuance of CLG
being sent in October 2020 and concluded that no uplift in applications was experienced after
the mailing of the CL Guidelines. It should be noted that the CL Guidelines were only sent to
actual claimants. The paper was subsequently presented to HRC who concluded that further
investigation was required. See Appendix 6.

See Appendix 1 for flow of different communications including applications, letters and CL
Guidelines.

Report
A review of Post GLO SteerCo documentation between February 2020 and the publication of
the CLG in October 2020 shows the following:

1. Minutes of the meeting on 27" February 2020 discuss the development of HSS, Convicted
Claimants Workstream, Common Issues and Ops Modernisation which are attended by
amongst others, Angela Van-Den-Bogerd and Nick Beal who had previously given evidence
at Bates v’s Post Office an extract of which can be found at Appendix 5.

2. POL Board was presented with a decision paper on 10™ March 2020 essentially agreeing
the launch of the HSS and communications, the Application Form, Eligibility Guidelines for
HSF Triage, the PM letter and Governance considerations. POL Board approved everything
that had previously been proposed by the Post GLO SteerCo except for a few minor
alterations to the PM letter. The Application Form did not define the types of additional
losses a PM could claim for. The approved HSF Triage document
but this guidance was not included in the Application Form. . Please see Appendix 4 for
excerpts of these documents.

3.  On 9" April 2020 SteerCo debated how to ‘frontload’ the work in relation to people who
had previously inquired about the scheme and also whether HSF or POL should be the
‘name’ behind the scheme application correspondence. It was recommended to be POL
for two reasons:

i. It is unlikely that HSF would ever be perceived as independent; and,

ii. A key risk of using the HSF name is that it will create a David v Goliath scenario
(vis. unsophisticated individuals having to fight their cases against the might of a
big city law firm). In those circumstances, pressure may be put on PO to fund the
costs of legal representation for the Claimants to level the playing field. This would
(a) be expensive; and (b) encourage a claims management company / no-win-no
fee culture that we really want to avoid if at all possible.
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On 9™ April 2020, a SteerCo Communications update stated:

Historical Shortfall Scheme Comms:

- Media coverage on the postponement of the Historical Shortfall Scheme was
relatively limited, unsurprisingly in present circumstances, and there was no
criticism of the delay, outside of very limited social media (CWU).

« Both internal and external communications, including FAQs have been updated in
readiness for a scheme launch on 1 May and will continue to be kept under review,
including practical issues e.g., postal services and any impact on suppliers and/or
timescales in context of impact of Covid-19.

5. On 23 April 2020 SteerCo recommended Go Live on 1%t May 2020 with appropriate
advertising - for example 4 National Papers, 26 Regional papers and over 500 paid for
and free local publications.

6. On 29" April 2020 SteerCo reported that a total of 148 potential claims had been received
of which 63 are partially quantified and amount to £1.2m. Further review of the next steps
for these claims could be undertaken to ascertain how these applicants were aware of the
imminent launch of HSS. Of the partially quantified claims:

i. 10 are quantified at less than £1,000.
ii. 17 are quantified between £1,000 and £5,000.
iii. 23 are quantified between £5,000 and £25,000.
iv. 11 are quantified between £25,000 and £100,000; and
v. 2 are quantified in excess of £100,000.

7. The HSS launched on 15t May 2020 with letters and emails sent to former and current PM’s
and asked for the Application form and ToR downloaded from the website and to be
emailed back if possible. Alternatively, it could be posted, but stated that postal
applications may not be processed immediately given the Coronavirus situation.

8. On 27" May 2020, SteerCo debated the introduction of a de-minimis settlement category.
In addition, it was discussed that:

i.  There has been continued correspondence with Hudgell Solicitors, who are instructed
in relation to the Scheme by a number of clients. Hudgells are considering whether
to advise their clients to join the Scheme. Following an initial response sent by HSF,
this further correspondence has confirmed that claimants can claim consequential
fosses (i.e., indirect losses arising out of special circumstances of a case), the onus
of proving those losses will be on the claimants and that the claimants are entitled
to have legal representation at their own expense.

Claimants represented by Hudgell therefore had the benefit of being informed that they
could claim for consequential losses in May 2020. The letters referred to from Hudgell
and HSF have not yet been seen. The Application Form asks if a PM has experienced
any other losses that are directly related to the alleged shortfall in respect of which they
would like to claim. The definition of CL in our CL Guidelines states: ‘Consequential Loss
means financial or non-financial loss that is not a Shortfall Loss’.

9. On 17t June 2020 SteerCo debated how to contact PM’s who did not receive a Letter in
the original mailing and confirmed that at this stage 560 claims had been received, 159
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10.

11.

12.

fuIIy quantlﬁed (£3 9m) 263 partially quantlfled (£8 1m) All cIa|mants to date have been
unrepresented.

On 24" June 2020 SteerCo reported that 617 claims had been received and all claimants
were unrepresented. Also, it was noted that approximately 7 times more former PM’s had
applied than current PM’s.

On 15t July 2020 comms update said an internal ‘Reminder’ Comms was sent to current
PMs on 25% June 2020, and that repeat media advertising would commence over a two-
week period from 13™ July 2020 and there would also be a press release ‘reminder’.

On 8™ July 2020 SteerCo states:

REDACTION

13.

14,

15.

16.

17.

On 15™ July 2020 SteerCo confirms data extracts are underway to mail the additional
6,200 who had been missed from the original mailing on 20™ July 2020 - later confirmed
to be sent on 22" July 2020.

On 22" July 2020 Steerco confirms that the de-minimis limit has not yet been agreed,
and that the tax treatment of components in HSS is to be discussed with HMRC following
consultation between HSF and POL Head of Tax Andy Jamieson.

On 30t July 2020 SteerCo presented an HSS Applications Analysis by Branch/Geographical
Region. It was also confirmed that the deadline for the additional cohort to apply to the
scheme would be 23 October 2020. Additionally, the recommendation on how to set up
the Stamp Scheme was agreed. One of the disadvantages of the stamp scheme coming
under HSS was listed as:
i.  Potentially a backdoor for consequential loss claims to be considered in the
scheme.

On 4™ August 2020 SteerCo revisits some decisions regarding the Stamp Scheme launch
and in particular recommends that ‘POL takes a narrower approach in publicising the
stamp scheme (compared to the HSS) to ensure the advertising approach is proportionate
to the issue.

On 19™ August 2020 SteerCo reports a marked increase in the number of HSS claims
being submitted towards the end of the application window on 14™ August 2020, with 6
claims now submitted from claimants with Legal representation. The CL Principles for the
scheme are being finalised with input from Rory Phillips QC
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18. On 26th August 2020 A Judicial Review Claim was |ssued in the Adm|n|strat|ve Court by Mr
C S specifically challenging PO’s decision:
i. not to extend the time allowed for candidates for the Scheme to decide whether
or not to join the Scheme.
ii. not to supply candidates with “sufficient information with which to make a fully
informed decision” as to whether or not to join the Scheme; and
iii. to require candidates to surrender civil rights when joining the Scheme without
first having supplied them with sufficient information with which (and with
adequate time thereafter) to make a fully formed decision.

19. Mr Justice Holgate opined on 11% March 2021, that the application for permission to apply
for judicial review was refused.

20. On 10™ September 2020 2,208 claims had been received. At this SteerCo the HSS
proposed ToR and CL Principles and Guidance were presented and approved.

21. On 23™ September 2020 SteerCo presented the outline of the Stamp Scheme that was
due to go-live on 23™ September 2020, with a decision required on CL. Two proposals
were put forward as detailed below. Consequential Loss Guidelines were not sent to
claimants in the Stamp Scheme.

REDACTION

22. On 24 September 2020 Board decided that the HSS de-minimis amount should not be
set at £20,000 as recommended by HMU but should be at £8,000 with a compound interest
rate of 3.26% to be applied.

23. 21t October 2020 SteerCo confirmed that the Consequential Loss Principles were emailed
to Claimants in the scheme on 2" October 2020 and posted to applicants on 14™ October
2020 (2,291 applicants). At this point there were 2,291 claimants who received CL
Guidelines. Those who had been invited into the scheme but who had not made a claim
did not receive CL Guidelines - and have not since received them. The actual letter is in
Appendix 2 and Consequential Loss Principles and Guidance can be found in Appendix
3. The letter says if a claimant no longer wishes to progress their claim, they can withdraw
it at any time.

Strictly Confidential

74 of 168 Historical Remediation Committee - 5th July-05/07/23



UKGI00049053
UKGI100049053

Agenda ltem 6.2: Consequential Loss Review

24. The Stamp Scheme closed on 27™ November 2020 with 204 claims. The report states:

i. Of the 197 remaining:

ii. 59 claims are fully quantified stamp losses (with 3 also claiming consequential
loss)

iii. 32 of these are <=£2,000, totalling £24,787

iv. Of the 32, three have a claim with HSS but none mention stamps (the Stamp
claims are £150, £574.56 and £1,940)

v. Only one of the 32 claims has a request for consequential loss (which we’'ll decline)

25.

REDACTION
26.

REDACTION

27. On 1%t October 2021 HRC were advised that the principles for CL cases were being updated
by HSF.

28. On 19™ October 2021, HRC debated the progress being made in HSS and in relation to
the completion of the CL principles. HSF advised REDACTION

REDACTION

29. On 20™ January 2022 HRC debated the drop in performance within HSS and concluded
that one reason was that the CL principles had not been decided which constrained 56
cases from flowing through to the Panel.

Additional Analysis and Financial Impact

Consequential Loss Guidelines

30. When the CL Guidelines were published in October 2020, these were only sent to
claimants, not to the population of potential claimants. Also, as in Appendix 1 there was
a cohort of 60 Shortfall only claimants who did not receive CL Guidelines

31. Additional information and review by the HSS team, states that a review of Relativity
shows the following:

(o)}
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i. Applications submitted before 1%t October 2020 had a shortfall only/Consequential
Loss claim split Of 42%/58% (929 claims/1282 claims)

ii.  Applications submitted after 15t October 2020 had a shortfall only/Consequential
Loss split of 29%/71% (60 claims / 146 claims) - however no CL Guidelines have
been sent to the 60 shortfall only claimants.

32. Late Applications submitted after the CL Guidelines had been published had a shortfall
only/ Consequential Loss claim split of 20%/80% (39 claims / 159 claims)

Legal Representation

33. Additional information and review by the HSS team, states that a review of Relativity
shows the undernoted information. A fuller review of Legal Representation is in course
and will be presented in a separate paper.

i. Overall, for the 2417 original claims, the average initial Offer is £92.6k for those
claims represented and £35k for those unrepresented. Lower DM claims were
proportionately less represented than non-de-minimis claims.

ii.  Shortfall only claims with representation have an average offer of £17.7k

iii.  Shortfall only claims without representation have an average Offer of £9.6k
iv.  CL claims with representation have an average Offer of £101k
v. CL claims without representation have an average Offer of £55.4k

Request for Further Information

34. An RFI is an opportunity for information to be submitted to help with the assessment of a
previously submitted claim. CL Guidelines are not sent with the RFI to assist with
additional losses a claimant may wish to make, rather it asks for information on Hol’s
already submitted. One RFI reviewed where there were 3 Hol's asked the claimant ¢75
questions and asked for scanned documents in support to be sent back. When an RFI is
sent, further information is only requested on the Hol's already applied for, CL Guidelines
are not re-sent. Further analysis of 5 claims where an RFI was requested have been
analysed and summarised below:

Total Offer i RFI - Claimant asked T
App Form - Claimant asked for €7 Additional Comments

Claim Ref Claim Type | Offerissued | S Losses (net] about cL2

REDACTION
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35.

REDACTION

The financial implications of any decisions taken as a result of these discussions will be
undertaken in due course. For the time being, it is important that the correct decisions
are taken in respect of Postmasters and the financial implications will be subject to a
further piece of work dependent on the outcome of discussions.

Legal Review by Counsel

36.

w
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This paper was reviewed by the Inquiry counsel team, Sam Jones and Kate Gallafent KC

and feedback provided on 26 June 2023.

REDACTION
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Appendices:

Appendix 1 — Communications Flowchart
Appendix 2 - HSS ToR Letter
Appendix 3 - CL Principles and Guidance

Appendix 4 - Guidance for Triage Team / Application Form for potential Claimants
Appendix 5 — Extract from Bates vs Post Office
Appendix 6 — HSS Application and CL Inquiry Observations
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Appendix 2 - HSS ToR Letter

Post Office Historical Shartfall Scheme
PO Bios 7REE2

Landon

ELW BRR

[ame of postmaster]
Linsert postal address]

13 Octobar 2020

Dear Applicant,

Historicz! Shortfall Scheme: Terms of Referanca for the
independent advisory panel and consequential loss
principles

Thank vou for vour application to the Historical Shortfall Scheme,

We are now pleased to announce the publication of the Terms of Reference for the
independent advisory panel that will assess eligible applications and also the
conseguential loss principles for the scheme. We enclose copies of these documents
with this letter.

The contents have been agreed with the independent advisory panel and confirm the
key principles that apply in the assessment of applications. Please read the documents
carafully.

We hope you will welcome the principles set cut in these documents. If, however, you
no-longer wish to progress your application for any reason, yvou may withdraw it at
any point up untll you receive an osutcome confirmation from the scheme, but we hope
that vou will want to remain in the scheme.

We will keep you updated on progress with yvour application. In the meantime, if vou
have any guestions please contact historicalshortfallscheme®@postoffice.co.ul.

Yours Taithfully,

Historical Shortfall Scheme
historicalshortfalischemei GRO i

11
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Independent advisory panel Terms of Reference and conseguential loss
principles — explanatory notes

Post Office hias published details of the independant advisory panel Terms of
Reference and Consequential Loss Principles for the Historical Shortfall Scheme which
hawve been agreed with the independent advisory pamel.

These documents confirm the key principles that will be applied in the assessment of
applications and include g3 npumber of provisions designed to benefit postmasters. In
particufar:

»  Although many of the shortfalls described by applicants cccurred many years
ago, the Historical Shortfall Scheme will not allow the laws of tima-bar or
limitation to have an adverse effect on offers made to scheme applicants

*» The panel has the power to recommend that offers be made if, guided by
broad considerations of fairness, they consider that deing so would produce 3
fair result, in all the circumstances of the case.

These terms of reference and principles are a significant step in the Post Office’s wider
efforts to ensure we put past issues right where we got things wrong. By making the
Historical Shortfall Scheme available, Post Office wanted to ensure that all current amd
former postmasters who consider they were adversely affected by shortfalls which
might have been caused by previous versions of Horizon are able to access fair offers
of compensation without the need for protracted and costly legal proceedings.

Post Office hopes that the principles set out in these documents will be well received
by applicants. Howewer, if any postmaster does not wish to progress their application
for any reason, they can withdraw from the scheme at any point up until they receive
a:;lh cutcome confirmation, but we hope that applicants will want toe remain in the
scheme.

12
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Appendix 3 — CL Principles and Guidance

Historical Shortfall Scheme
Consequential Loss Principles and Guidance

I Beape and Bachpround

3. Hey Frinciples

3% Buiden of proot in retation v mroel of Convenueniial Lies

13
Strictly Confidential

82 of 168 Historical Remediation Committee - 5th July-05/07/23



Agenda ltem 6.2: Consequential Loss Review

4

BE Lime

it o gt v e e e sdee of the ok wad duetn o Hordes S

A Wy Bt U@

WO B0, BOEEPE Mg ey e T Shivn

33 Dutablished bopel prinwiplos

i T Ty W

T B CHYSE

i A

T

Vit A e

b repitiasitides, tha g g e

%

FuthEsnant The ehese wil enssider

&} Laseion

o Bemabendss

Fhiv iriespeaiatind Ly, sl i i toeks memniite Tk, the Chamicponitial Tos et B Bk teasimalily

y i vy

it B SR P b

P

R R P R e

4N

S

s vy

Strictly Confidential

Historical Remediation Committee - 5th July-05/07/23

UKGI00049053
UKGI00049053

14

83 of 168



UKGI00049053
UKGI00049053

Agenda ltem 6.2: Consequential Loss Review

0%,

RS R R R e E e SN St Semwehier i g diaat a e g

& T

Tk
k

ol o Prigeest

vib asditionme o

g e o v

AT

H

i g

i
T I PR £ VIS e R E IS S
we ikl Whvo e of fons that can 'l il B {8 st

£

15
Strictly Confidential

84 of 168 Historical Remediation Committee - 5th July-05/07/23



UKGI00049053
UKGI00049053

Agenda ltem 6.2: Consequential Loss Review

i i
FRAARTRET LRSI E

bt weinstabes
Bl e
7

e sty

7wl Bty e

U PR D A, SR S

i fiiicts ol

P e

T R

e it By T Haitan. B

i, Tl po

dupiismeaiabion ey Pl

st il puiide iy 2

Ry seuzimgle

if

atl® Flpnes ] dstei i et}

il L g T il Tl Caad

b fndsdgmeend il

i {bsestioieal e Fogeair sid

RN T e

Pt el

Al ud e e Bl Deeenyond iy

24

B s

Sl wygh {

VITREL Ll Py

At FEE I

ik i g Sl Bt ematiigebiss

wgdehteesiy oF rhae gl odithe Dous wl

16
Strictly Confidential

Historical Remediation Committee - 5th July-05/07/23 85 of 168



UKGI00049053
UKGI00049053

Agenda ltem 6.2: Consequential Loss Review

wftoe of chanee

¥

i 1. E - — - p B i gk B a i £
i G b o S, o B U A U R B R R e W Hapicial gm"”r. o ik
{: 3 £ 4 L
LE2 sy v sl e
h’w\f"u Eal
BEA i
il el vy e
R WS b AT
{‘l ¥ Mm
S & et g
m‘; i ity
g evidens of whal thin sy Beanelil pralion vt i B Fiwile g o Hisriznh vt Bl
&} o b Seleadanmed e
FEER ]
i b

Wi 3l or nerennsd sty of

LT nstpased vt ol Braeeing sl
EY
Spus Bt Ta ?wm:“ i g that
11t il wmened s mroadichy e e Bl
avaees T mithes poorhads meanore i
B3 iy Sty & osl

5T

e

Bunkpuptoptinislvosny
B L

b 4 1 S gt it Ui i B il

g vt gt gl it g g oiegn

P R 1L MR m‘\l‘“u‘l"ﬁiwd‘? i

‘F
¥ .» L8

i g

i et ammrd Hhat o posivmsine shobd seoside werds e lasendy o Bl

ah gyl m‘”\“ wor ek oo IS, s it aticen:

b sy il votice il Sankouptey I appeeiine

A BRI e i e PO

FAT R il ¢

et

17
Strictly Confidential

86 of 168 Historical Remediation Committee - 5th July-05/07/23



UKGI00049053
UKGI00049053

Agenda ltem 6.2: Consequential Loss Review

1
S B RO

i1

Jrleiia s ary

i
P4

wetend-arned e She pediibssiget va dogigread (o

L9 Bugialdemisge b tdpotitien

BEE WAhere o rosttnaster b itegreed & Boear
ERLTLEE H Pyt e T T R LS
B R A SR MR
i 4 tho & ST TR P SRR R e
Caiviaged s egrtindin. Do e ol W e Fid et #

lics

P e 5 B b el i thie

LR T

LTS Y

i B

5310, Perional infurg/hammen

B SR

(T R 3 Ly 1 it i
AR, § Pussoestuing

ke s e

PR A e TR

Fhoppiness &

FRRES

Fhibrasirmes

L3
eh

i B G
wl: ek g

o sl abimg B W symvpsiesein Ehiy Srane u

18
Strictly Confidential

Historical Remediation Committee - 5th July-05/07/23 87 of 168



UKGI00049053
UKGI100049053

Agenda ltem 6.2: Consequential Loss Review

elilnis ol Hhe atniemnt, bl wliem Rockres el whal cofsistan e b

19
Strictly Confidential

88 of 168 Historical Remediation Committee - 5th July-05/07/23



UKGI00049053
UKGI100049053

Agenda ltem 6.2: Consequential Loss Review

Appendix 4 — Guidance for Triage Team

REDACTION

20
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REDACTION

Appendix 4 - Application Form for potential Claimants
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Appendix 5 - Extract from Bates vs Post Office

345, The problem with the Post Office wilnesses generally is they have become so
entrenched over the vears, thot they uppear absolutely convinced that there i simply
nothing wrong with the Horlzon system at all, and the explanation for all of the many
problems experienced by the different Claimants 1s either the dishonesty or wholesale
imcompelence of the SPMs. This entrenchiment is particularty telling in the Post Office
witnesses who occupy the more senior posis. When even s Post Oflice auditor, Mr
Longbotiom, atiempls to go beneath this veneer, properly to investigate an unexplained
shortlall; and finds that he is not provided with the documents he considers necessary,
very considerable doubts arise aboul the approach adopted at the Post Office to its
overall control of mformation.

348, Unless I state to the contrary, ] would only accept the evidence ol Mrs Van den Bogerd
and Mr Beal in controversial areas of fact in1ssue in this Common [ssue trial if these
are clearly and unconlrovertibly corroborated by contemporaneous documents.

22
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Appendix 6 — HSS Application and CL Inquiry Observations

FOST OFFICE LIMITED
HISTORICAL MATTERS COMMITTEE

HS5 &pplication &
Tithe: Conzeguential Loss Guidance — | Meeting Date: | 16/02/23
024 Inquiry Dbservabion
Waorkstream: | HSS Versicn: 1.01
Author: Simon Stkins Sponsor: Ben Foat — Group Legal Counsel

Input Sought: Decision

Background: In light of Sir Wyn identifying a potential issue regarding the HS5 application process,
HRT is asked to:

v consider the analysis conducted on HSS applications and the potential actions POL could take
prior to Phase 5 of the Inguiry where this will be pewisited:

»  agree the recommendation to not take any action in responss to Sir Wyn's comments that early
H5% applicants were disadvantaged by not hawing sight of the Conseguential Loss Principles
wntil Oct 2020 before applying.

Frevious Governance Cwersight

16/02/20 POL HMC approwed the CLG, as part of that sign off it was agreed to communicate the CLG to
existing applicants. To mitigate the risk that claimants may not have been clear on claiming CL in
addition to Shortfalls, this was publicised via the HM website so visible for new daimants and alse sent
both by email and post during Cctober 2020 to those applicants who had already submitted a claim at
that point.

Executive Summanry

¢ Imthe August 2022 Interim Report Sir Wyn commentad on the process of applying to the HSS,
nofing that the Scheme application form was 'wnclear” regarding consequential losses and that
POL's guidance {the Conssquential Loss Guidelines (CLG"), was published in Oct 2020 (4-5 months
after the Scheme was launched, after ite original closure date and only ¢.2 months prior to its
extended closure point) meaning that “very many/ applications had already besn mads” without
that assistance. Sir Wyn commented “in my view, that was a Aaw’, and therefors was not "user
friendly”,

o &t the 8f12/22 Inguiry hearing 'Compensation Issues Hearng', core partigpants {Hudgell and
Howe 8. Co) made spedfic reference to a small number of example offers challenged by them to
include additional Hols and which wene subsequently increased, highlighting this issue.

»  Sir Wyn stated he intended to examine that issue in Phase 5, which is not due until 3 the date in
2023, {and only Phase 3 up to 10323 currently has a confirmed timetahle, Phases 4 and 5 are the
at the time of writing). Whether this timetable iz accelerated as a result of recent hearings and
subrnissions is currently unknown.

»  This paper summarises POLs application process in the context of the CLG and the further
opportunities throughout the HSS e2e procass to mitigate Sir Wyn's concerns that it was flawed. It
also considers both the narrative which explains that approach and the MI available to date to
support that,
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» [The MI does not suggest that Sir Wyn's concerns are of significant detrimental impact to HSS
claimants to the point where POL should consider any additicnal mitigations in advance of the
Inguiry Stage 5, where Sir Wyn has highlighted he intends to revisit this issue.

s The recommendation is that no pre-emptive achion is required, as there doesn't appear to be any
significant evidence this has adversely impacted claimants when the whole e?e process is taken
into account, and the consequences of any action in this regard would be a significantly
undermining threat to the credibility of the Scheme at this late stage), but that this paper is
revigited in late Q1 2023 to refresh the analyvsis (with the benefit of H3S being further adwamced
and Late Applications also in progress) in order to provide a substantial Inguiry submission to
counter Sir WWhen's concerm.

Report

1. POL launched the HSS in May 2020 - the first applicaion was received on 6/5/20.

2. The H35 Application Form contains 3 structured list of guestions including Q24 "Have you
experienced any other loszes that are divectly relafed to the alleged shortfalls) in respect of which
you would like to dfaim?” which was intended to prompt applicants to alsa claim for non-Shortfall
losses, i.e. consequential losses, The crticism in the &ug 22 Inguiry report, noting ‘reservations
about how Question 24 would fave bean undarsfond in the absence of guidance as to fts meaning
implies that this will have impacted what was dlaimed {and further, potentially, accepted).

3. POL published its CLG on 1/10/20 and alzo wrate to all claimants who had already applied at that
time with the Panel JgR and CLG.

4, There are three parts to how POL could respond on this issue:

a. the narrative of POL's approach

b. the outcome amalysis seen on the HSS to date — considering that 1% of Claimants’
applicabions were received prior to the CLG being made available but egually now »30% of
offers have been made

¢. actions that POL could take — with careful consideration to their non-trivial
COoNsegquUences,

It could be argued that 4a and 4b represent a reasonable position to take in response to this
criticism, without the need for further action.

5. There are 4 gpportunities for claimants bo claim for non-Shortfall losses:

v At the application stage - all clsimants

»  To supplement the application prior to POL assessing it / at any time pre-Fanel (particularly in
the context of the CLG being published and communicated to claimants who'd alrsady applied)
— alf claimants

v Inreply to POL's RFI — 83.5% of non-DM claimants {who applied pre-CLG publication) were sent
an RFI

* In responss to POL's offer - alf claimanis

6. POL's approach:

&.1 Narrative:

a; Application Form - The HSS application form asked a very direct question "Have you
expenanced any other loszes that are directly related to the alleged shortfall{s) in respect of
wehich wou would ke to claim?” to invite daims for CL other than shortfalls.

) Communication of CLG - Despite publishing the CLG after most claims were already
submitted, POL did send the CLG to daimants wiho had slready submitted an application as
200N as it was published - anvone helatedly understanding they could also claim for CL or who
then had a better understanding what types of CL were relevant could have supplemented their
claim at any point prior to offer and this infermation would have been used to assess the cdaim
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c)

RFIs - POL has sent requests for information (RFIs) to claimants prior to assessing their caims,
particularly where claims were unquantified, undlear or where the information provided invited
further clarification or detail

Panel - when the claim iz assassed by the Independent fssessment Panel [LAP) pricr to
recommending an offer, they have a discretion to ask for further information if appropriate,
which they have done on occasion

DRP - when the offer is made, Claimants ars able to dispute the offer if they don't agree with it
This includes the opportunity to provide further clarity on Hol's already claimed, but also
introduce new Hol s not previously submitted, The Dispute Resolution Process {DRP} makes
provision for this, and for claims to be re-assessed against the 1&P Claim Sssessment Principles
{CaAP), including being returmed to the I&P for re-assessmeant if appropriate - something that
happens specfically if a new CL Hol is introduced.

POL's approach to the DRP, {specifically, Post Offer Principles, Frindpe 3.5) does cater for the
exceptional circumstances under which POL would consider re-assessing a claim, one of which is
the claimant was unawars Heads of Loss could be claimed {e.g. the application was submitted
prior o schame website baing wpdated)’. Alse noting that in practice, POL hasn't made any
distinction with offers re-assessed regardless of whether the applications fell before or after that
point in time, none have been refused the opportunity for reconsideration on this basis. This
process was not defined or active at the time the CLG were published, but the DRPs prowision to
accommaodate additional mformation (including further Hol not ongimally caimed) is a further
mitigation againzt cdaimants potentially not clear on the scope of HES claims at the time of their
original application having a backstop opportunity to add further CL if not already taken priorto
an offer being made.

EZE Opportunities - so, while the initial application process could be oriticised for the iming
and chronclogy of the guidance providad, there are numensus steps in the HSS eZe prooess
where the claimant could have supplemented their claim if they were unaware or unable to
understand the opportunity to claim for CL at the outset

) Late Applications- mindful of the comments made, when FOL announced that it was taking

late applications in Dct 22, it amended the appropriate section of the application form sent to all
thase who had expressed an interest in applving, to further signpost the CLG ["Before
completing this guestion, for further guidance please refer to Appendix 1 {"Conseguential loss
principles and guidance”).

Counter arguments that may underming the above:

h)

D Approach: Dus to POL taking a de minimis approach, SF0 daims under the OM threshald
would have had a shorter window to proactively send POL more detailz and were typically not
contacted for RFIs. However, the same opportunities exist for the DRP process to accommodates
this.

HSS Design / Legal Support: The HSS was "designed to e simple and user-friendly to avoid
the need fo incur costs of legal representation” (HES Q&A) and therefors [pre-offer in particular}
o provision was made for caimants to incwr professional legal assiztance to make out their
claim. For claimants who were unsure about CL (and Sir Wyen does highlight the need for H3S to
be ‘user friendly ) it could be argued that this assumption and the lack of legal support, while
consistent, could have been a disadvantage to some claimants, exacerhated by the lack of CLG.
Thiz has been mitigated bv a number of opportunities throughout to elaborate caims. While
legal assistance has been extended at offer stage and im DPR ["reasonable’ legal fees), this has
only applied from Q3 2022 onwards past the point where the majority of HSS offers had been
made and accepbed.

6.2 Dutcome Analysis:

As at 4711722 POL had 2419 claims in the HSS - 91.5% of these were receivad prior to 1710720
when the CLG were published.

a) Application Profiles PrefPost CLG Publication receipt dates
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There iz a difference in the number of claims where Claimants added any other Head of Loss
{Hol) pre and post 1/10/20:

The gap between caims induding CL received prefpost CLG two locks starlk at face value {31%
ws 1730) - but is distorted by the fact that $2% of all DM claim=z were received in the first 4
months [32% by August 21) so the recsipt of DM claims had also already tailed off significanthy
1 month prior to CLG guidelines being published - only 10 {or 1.3% of DM claims) were
received in Sept 20 for example. In other words, a wvery similar picture would exist if the lines
were drawn a month prior to the CLG being published.

b} RFIs

H=is Bedirrer

L

174 | Ry | el | YR T |

The RFI rates between pre- and past-publication of the CLG are slightly different, but not
dramatically so.

=Some recent claims (split claims belatedly created as clarity on the claim substance was
established, plus some dissolved claims where eligibility status recently changed) are still in the
pipeline and so RFI rates for "post” CLG publication claims may nse slightly. It could be argued
that the lower number sentfreceived for those claims post CLG is a result of those claimants
mabang fullerfmore complete claims with the benefit of the CLG guidance, but equally the lower
%% of returns ws sent {both cohorts) also suggests that claimants have provided all the
information they have available at the outset amyway.

c} Difer Dutcomes

For those claims offered, the table below compares and traces the reject and acceptance rates
and shows minimal differences:
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The % reject rate for claims induding CL received post CLG is marginally higher [14.73% vs
11.8%) but not dramatically so.

The % accept rate (for those offered) is marginally lower (74% ws 66%) but the post-CLG
claimsz also have rmore offers vet to receive a reply which could balance that out once the lag
time for later/more recently communicated offers is taken into account.

For thase rejected offers ws RFIs, again there is no significant difference for claims where the
offer has been rejected, even after the claimant was asked to provide further information:

Pre-CLG: of those rejected 1304150 had an RFIL: B87%
Past-CLG: of those rejected 1617 had an RFI: 3475

MNon-DM Claims without additional HoL

Of the Mon-DM/CL daims, some are SFO claims — 443 in total. Howsver of those offered the
reject rates are lower thamn the overall population. Pre 1/10/20: 373 claims made were 5F0, but
abowe OM threshold. Only 22 of those offers were rejected — a reject rate of < 5%, which iz only
slightly lower than the reject rate for DM claims. That doesn't suggest claimants malang more
substantial 3F0 claims but not including other consequential losses were unhappy with the
outcome of the process,

4} Quantum & Quantification of Claims

o aviragc PO Clinn lvesage 83 Clair
] LBk 20k

i3 L4893k sk
1548

The awverage PQ claim value post CLG is less than those prior, the average FQ claim is almost identical.

There iz nothing in these numbers to suggest that further/maore significant claims were triggered by
the publication and communication of the CLG.

€] Rejected/DRP claims — and additional fmew CL Hols

fg of 4711722 37 claims in the DRP had added a new Hol and typically these then are re-submittad
to Panel for rz-assessment.

Of those that hawve completed that cvcle, all have been offered an increased settlement amount-
ranging from an extra £1k to an extra £66k once the addifional CL dairm is taken into account.

Az at 4711722, 12737 had completed that process and the remainder were being reviewed/awaiting
1&F reconsideration.

This shows that - for whatever the reason — the HSS is able to accommedate additional claims for
further Hols that may not have been made at the initial application. Whether or not the claimant was
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unaware/not clear on what or how to claim for conseguential loss &t the outset, that is not a barrier
ta their claim being adjusted later in the HSS &2e process.

A small number of examples falling into this group were guoted at the Inguiry by Hudgellz and Howe
& Co, highlighting the potential for claims to change significantly as a result of challenges to the
offerfdisputes introducing new information.

Actions that POL could take:

ay Mo further action & submit a response to Inquiry at S5 setting out POL’s position

whilst Sir Whwa's observation is not an unreasonable logical hypothesis, there is a strong narrative
responze {supported by data from within HSS) that doesn't suggest any strong evidence supporting
Sir Wyn's observation,

Also noting that for the launch of the Late Applications cohort, the relevant application form question
contained further signposting to the CLG guidance to ensure daimants were aware to make reference
to that im making out their claim - in essence, what Sir Wyn suggested should hawve happened on
HS5.

b} Consider treating pre-CLG publication claims differently

These daimants applying pre-CLG publication were sent @ communication and the CLG guidelines
when published. &ll claime have followed the same process, and all claimants hawve been treated
equally depending on their charactenstics - the only difference is the point in time they were made
aware of/received the CLG guidelines.

What could POL do differentiy?

6.4 Potential Actions for POL to consider Considerations

a: Re-confirm somehow that the =50% of | &5 per the above, the approach POL has taken
claims made pre CLG publication dont | has meant that daimants hawve already had
want to reconsider their claim? multiple opportunities post  application  to

supplerment their daim.

by Consider re-wisiting cdaims made pre-
CLG publication without any CL element | Acceptance rates at c.97% for DM claims and up
fi.e. all DM claime, all mon-OM SFO | to c.74% for non-Di to date (lowered by lag
claims, which would represent <950 |time of offers still being considered) do not
claims}? immediately suggest there is any reason to do
that- especially taking into account the backstop
of the ORP process allowing further CL Hols to
be added.

Additionally, the conseguences of POL taking
any course of action to undermine the full and
final settlements awaiting acceptance/resclution
and those already made {and settled) would
represent a significant potential to undermine
the credibility and integrity of the HSS as a
whale,

Financial Impact

Of each of the above options:

a) Mo further action — no financial impact
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b} Comsider treating pre CLG publication daims differently -this is not guanbified at this
stage, but potentially would be of significant matenality.

Risk Assessment, Mitigations & Legal Implications

1. Assuming Sir Wyn doesn't change his intention to revisit this topic prior to S5 {likely to be Q2 2023
at the earliest) there is no immediate risk to consider or mitigate at present if the recommendad
approach is favoured. &t the 8/12 Inquiry hearing, core participants encouraged Sir Wyn to produce
anather interim report and recommendations (not specific to this issue but if adopted would assume
this issue may be included) so it may be that this issue iz addressed by the Inquiry process sarlier
than planned.

2.  Assuming SirWyn does re-visit at 55 there iz a risk POL iz criticised and asked to consider remedial
or supplementary actions. However, he also notes he will mead to hear evidence to form a clear
wigw: (1578 Report Ref 145, ™ Whether the failure to issus the Guidance st the proper Bme had the
effect of causing applicants to omit lagitimate heads of claim can enly be determined after haaring
evidence. No doubf that lssue can be examined in Phase 5 togsther with any other evidence tending
to show that applicants failed to present all thelr legitimate olaims for whatever reasons™], so it's
not going to be possible o gain & clearer sense of how this might play out untll Stage 5. The
mitigation of that is in essence, the main consideration for thiz paper. The recommendation is to
do mothing, but there iz a risk to be accepted that at S5 POL may be encouraged or worse,
instructed, to take action. Howewver, there is no dear evidence, as set out abowe, that POL should
consider second guessing this and taking any action over and abowve the stages in the 82e process
that already mitigate all CL's not being raised at the initial spplication stage.

3. Connection to the issus of Legal Representation pre-Offer & 'Ineguality of Arms’ oriticism — both
Hudgell and Howe and Co make the connection to the fact that the potential lack of understanding
at the application stage leading to heads of loss not being claimed is due to two issues: i) the lack
of darty and timing of the TLG publication; i) but also that claimants were not represented legally
at this stage and they were disadvantaged by that. This i3 a separate criticism, but the two are
presented as connected. &t this point in the progress of the H5S, POL's approach to legal support
post-offer enables SPMs to be legally supported to challenge the offers {as per the examplas guoted
at the 8712 inguiry hearing], but this is in effect retrospective support only. The associated riskc
that POL only enabled further legal support towards the end of HSS is one that POL has accepted
already as part of that dedsion making process - some claimants now benefit from reasonable
legal fees post offer/dispute, some earlier daimantzs did not.

4, & supplementary risk was raised at HMC in discussing this paper (not directy relevant to Q24)
regardimg the DM approach and if there are any potential issues about fairness and potential for
underpayments in particular. The inherent risk asscdated with a DM approach is that claimants
may “winflose” in terms of settlements - a risk accepted as part of the decision-making process for
D i 2020, MB. HMC approwed DM at £20k originally, but this was revised down to £8k following
FOL Board oversight. The DM approach means that SF& is not undertaken for DM-gligible claims -
the only way to get certainty on the risk that DM caimants may have been disadvantaged is to
conduct 5F4 to validate the cdaimy/the way the claim has been quantified using H5S 5F DM principles
— however this is not recommended as POL/HM will then be in possession of a documented and
possibly alternative wiew to the DM settlement offer. This could be sampled but the same issue
would remain. additionally, it would distract from the SF& efforts required to process the HSS Late
&pplications and OHC claims, The HSS acoeptance rates for DM offers do not suggest that claimants
consider POLs DM approach {albeit not publicised) has been unfair,

Stakeholder Implications
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5. Given the progress the HSS has now rmade {=9%% af offers sent], any actions other than a
comtinuaticn of the existing approach taken will lilkkely need to trigger engagement and negotiation
across all internal and external stakeholder groups (HSF, UKGI, BEIS, HMT)

Mext Steps & Timelines

6. Confirm HMC/HRC are comfortable with the "no action’ approach (Mo further action & submit a
response to Inguiry at 55 setting ocut POL's posttion) — if so, revisit and refresh this analysis in Q1
2023 where it should be possible to re-assess the numbers from a "complete’ HSS offer position
and also compare any differences to the composition and progress of the HSS Late applications
colhort,

Input { Reviewed By:

Sirmon &tkins | Author Imitial draft 0.01 [Sa] o.01 3011722
Incorporated cormments from CC .02 02712722
Incorporated feedhack from GH .03 075127232
Amends poast Inguiry Hearing 8/12 0.04 13712/23
Amends to incorporate POL Legal review .05 14512722
Past HMC amends 1.01 07702723

Aaron Davey | Legal * &mends to wD.04 .04 13712722

Wictor Tuener | Finance ** | Recommendation and approach have no A
financial impact

Graham Prograrmmie | Rewiew comments and feedback .02

Hemingway | Lead

*Mandatory Review Required ** If Applicable
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