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INTROD

UCTION

Welcome to the Scottish Police College, in particular to those attending for the first
time.

It is essential that you read this document and Appendices ‘A’ & 'B’ in
advance of your attendance on the Disclosure Course.

Students will report for registration between 0915 and 0930 hours to the reception
area situated at the Culzean Building (Near to No 4 on the map).

Enclosed, at Appendix 'C’ is a Car Park Pass which should be placed on the dash of
your vehicle whilst on College property. You should park your car within the
WALLED GARDEN CAR PARK, which is indicated on the map on page 11 of this
booklet. The car park is located at position No 7.

Dress code is business dress.

If you are running late for any reason please contact one of the programme co-
ordinators on the numbers shown below.

Your Programme Co-ordinators for this course are:

Supt George Barnsley

Mr Stuart Laurie, SCIAT Manager

GRO |
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BACKGROUND

On 3 November 2006 the Justice Minister announced the appointment of Lord
Coulsfield to carry out a review of the law and practice of disclosure of evidence in
the Scottish criminal justice system, the remit of which was:

"To review the law and practice of disclosure of evidence and other relevant material
in criminal proceedings in Scotland with a view to making recommendations that
will secure a system that is both practical and effective, recognising the rights
of the accused, the interests of victims and witnesses and the wider interests of
justice."

This review was limited to the law and practice of disclosure and did not extend to
wider issues of evidence or the burden of proof, or the fundamental principle of the
adversarial nature of the criminal justice system. The review did, however, extend
to the law and practice of disclosure across all the Scottish criminal courts from the
High Court of Justiciary, both as an appeal court and at first instance, to the District
Courts. It did not extend to civil cases of any type nor Children's Hearings.

Lord Coulsfield’s report was published on 12 September 2007. The report forms
the basis for the current Criminal Justice and Licensing Bill 2008 which will create
legislation dealing with Disclosure which will be enacted in late 2010.

Note: The full report can be accessed via;

http://www.scotland.gov.uk/Publications/2007/09/11092728 or the executive
summary at; http://www.scotland.gov.uk/Publications/2007/09/11092705
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It must be stressed that Disclosure or the principles of Disclosure are not a new
concept. The principles currently exist in common law and have been emphasised
in various stated cases and court decisions. One of the most relevant being SMITH
V HMA (1952) JC 66, in which Lord Justice Clerk Thomson stated:

....... the duty of the police is simply one of investigation under the supervision of
the Procurator Fiscal and the results of the investigation are communicated to the
Procurator Fiscal as the inquiries progress. It is for the Crown Office and not for
the police to decide whether the results of the investigation justify prosecution.
The two functions are quite distinct. In carrying out their initial investigation the
police perform a public duty. Their investigation is entirely private and no one else
is entitled to take part in it. As the police have a monopoly, two results follow. First,
the manner in which they are allowed to carry out their investigations is regulated
by certain rules. Second, as they are the sole investigators and no more than
investigators, it is their duty to put before the Procurator Fiscal everything
which may be relevant and material to the issue of whether the suspected
party is innocent or guilty. We repeat, it is not for the police to decide
what is relevant and material but to give all the information which may be
relevant and material”.

The above decision quite clearly and concisely outlines the duties of the police
in criminal investigations. However since that judgement a number of Specialist
Reporting Agencies (SRA's) now conduct their own investigations and report directly
to the Crown and the common law duty placed upon the police equally apply to SRA's.

8
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TIMELINES

An ACPOS Manual of Guidance regarding Disclosure in Criminal Proceedings has
been prepared by the National Disclosure Implementation Team (NDIT). This manual
will form the basis of the training.

The Criminal Justice & Licensing (Scotland) Bill will be formally enacted in 2010
(possibly October 2010). In advance of the legislation the Crown Office Procurator
Fiscal Service (COPFS) and Scottish Police Forces have been working with the
principles of Disclosure from 5 October 2009 in all High Court cases which was later
extended on 4 May 2010 to all Solemn Cases.

All police officers and relevant staff have been trained to Foundation level with
over 300 of these officers being trained to the level of Dedicated Reviewing Officer
which permits them to be deployed as a dedicated resource to Major Investigations,
responsible for the revelation of material to COPFS.

The Disclosure module will provide you with the necessary knowledge and materials
to understand the principles and essential elements of Disclosure.

9
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INTRODUCTION

COIL.LEGE CAMPUS

ADMINISTRATION

DRESS

Entrance

Road Policing Division
Parade Square
Culzean Reception

) Castle Car Park

Culzean Car Park

> Walled Garden Car Park

Blackhall Car Park
Library
Crush Hall

[ Castle Reception

Dress code is business dress.
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Course registration will take place between 0915 and 0930 hours within the reception
area of the Culzean Building (see No 4 on map).

Students should report absence through iliness or for any other reason to Programme
Co-ordinators.

Telephones within the college can be used for business calls and urgent personal
calls. Otherwise pay phones are available within several locations throughout the
College and the College shop sells telephone cards. Mobile phones should be switched
off whilst in class. Pagers are permitted, but they should be set at silent mode.
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IDENTITY DOCUMENTS
Student identity cards will be provided and must be worn by students at all times.

CAR PARKING
All student car parking is within the Walled Garden Car Park. This includes any hired
vehicles used by students.

QUIET ROOM

A Quiet Room is available for reflection, prayer and other appropriate use; please
see your Programme Co-ordinator. The Quiet Room is located on the ground floor
of Tantallon Block ‘B’ at Room No 691 (door nearest the parade square).

DINING FACILITIES

Lunch will be provided for this course which will be taken within the Dining Hall.
Students are reminded that business attire should remain to be worn within this area
of the College. Tea and coffee will also be supplied in the morning and afternoon in
or near your classroom.

If you have any special dietary requirements, please notify the programme
coordinators prior to your attendance in order for arrangements to be made.

COILLEGE SHOP AND STARBUCKS COFFEE SHOP

The College shop provides a number of confectionery, toiletries, and sporting
equipment for purchase. The opening hours of the College shop are 1145-1400 hours
and 1730-2200 hours, Monday to Thursday and 1145-1330 hours on a Friday.

The College houses a Starbucks coffee shop located above the Assembly hall. The
usual teas/coffees, pastries and snacks are supplied freshly prepared. . The opening
hours are 0730-1500 hours and 1530-2100 hours, Monday to Thursday and 0730
-1315 on a Friday.

MEDICAL FACILITIES

First Aid kits are held within the College Reception Office and Conference &
Accommodation Team Office on the ground floor of the Culzean Building. There are
a number of First Aiders throughout the College

There are facilities for Doctor and Dentist emergency appointments in the village as
required and these requests should be made to Programme Co-ordinators.

COI.LEGE SECURITY

College security is important and students should ensure that they wear their name
badges at all times for identification purposes and ensure that coded security doors
are closed after them.

COLLEGE POLICIES

College policies in relation to Health and Safety, Equal Opportunities and the College
Adviser Scheme are available for students’ information if requested from Programme
Co-ordinators.

12
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CONCL.USION

It is hoped that students will find the Programme worthwhile and of benefit to them
when they return to work. The College staff will do everything they can to make the
students stay at the College both pleasant and valuable. Any difficulties should be
presented to the Programme Co-ordinators for their attention.

13

NOT PROTECTIVELY MARKED



POL00129145
POL00129145



POL00129145
POL00129145

NOT PROTECTIVELY MARKED

APPENDIX A

LORD COULSFIELDS REPORT
EXECUTIVE SUMMARY

REVIEW OF THE LAW AND PRACTICE OF DISCLOSURE IN CRIMINAL PROCEEDINGS IN SCOTLAND

EXECUTIVE SUMMARY

BY
THE RT HON LORD COULSFIELD
AUGUST 2007
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PART I:

ION AND CONTEXT

CHAPTER 1 - REMIT
1. The remit of the review was:

“To review the law and practice of disclosure of evidence and other relevant material
in criminal proceedings in Scotland with a view to making recommendations that
will secure a system that is both practical and effective, recognising the rights of the
accused, the interests of victims and witnesses and the wider interests of justice.”

2. The review was made necessary as a result of a number of recent court decisions
particularly in the cases of McLeod v HMA(No 2) [1998] JC 67, Holland v HMA
[2005] SC (PC) 3 and Sinclair v HMA [2005] SC(PC) 28.

7

3. Proposals for changes in the law in this field are subject to constraints, arising
from decisions of the European Court of Human Rights and of the Judicial
Committee of the Privy Council (JCPC), applying the principles of the European
Convention on Human Rights (ECHR) in accordance with the related provisions
in the Scotland Act and the Human Rights Act. These decisions have to be taken
as defining rules or principles which are binding on the courts in Scotland and
also on the Scottish Parliament and Executive.

CHAPTER 2 - REVIEW STRATEGY AND METHOD OF WORKING

4. My remit from the Scottish Ministers was a personal one and the analysis and
conclusions in this report are my own. However, while responsibility for the
content of the report rests with me, the review has benefited from a great variety
of assistance for which I am extremely grateful.

CHAPTER 3 - AN INTRODUCTION TO THE PROBLEM

5. It is a long-established rule in the Scottish legal system that the Crown has an
obligation to give the accused notice of the case against him, that is, to tell him
what charges he faces and what is the evidence which the Crown intends to
bring to prove the charges.

Disclosure has the additional purpose of ensuring that any exculpatory material
is identified and made available to the defence. This apparently simple aim raises
a number of practical challenges.

6. The problem is compounded by two factors. The first concerns trust between
the prosecution and the defence. Defence practitioners have expressed doubts
about the extent to which current police attitudes and practices encourage or
enable police officers to perform fully the duty of identifying and passing on
potentially exculpatory material. It is important that they should be trusted to
do so properly.

7. The second complicating factor concerns the role of the defence. The traditional
assumption has been that, fair notice of the case having been given, it was
for the defence to investigate it and look for exculpatory evidence. It is
widely thought that the extent to which the defence carry out that function of
independent investigation has been much reduced in recent years. Any reduction
in independent investigation by the defence throws an even greater emphasis
on the Crown’s duty of disclosure.

16
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Y OF DISCLOSURE

ll: THE DU

CHAPTER 4 - ISSUES OF PRINCIPLE
8. A regime to govern disclosure has to deal with four main issues:

e to define the material which falls under the duty of disclosure;

e to determine whether and if so in what circumstances material which falls
under the general duty can be withheld, in order to protect other important
interests;

e to determine who should make the decision to disclose or withhold material,
and to provide an appropriate procedure for reaching the decision;

e to determine what consequences follow if material which should have been
treated as disclosable is withheld by those responsible for the investigation
and prosecution.

CHAPTER 5 - THE GENERAL DUTY OF DISCLOSURE

9. Atleast since the decision in Smith v HMA [1952] JC 66, it has been clear that the
prosecuting authorities, including both the police and the Crown, have the initial
information about potential criminal proceedings and vastly greater resources to
investigate than does the defence and that they are under some corresponding
obligation to disclose what they know in order to secure a fair trial.

10.0n the other hand, there is very substantial reason to think that, because of
the amount of material generated in even a simple inquiry, totally unrestricted
disclosure would be impracticable and probably damaging to the operation of
the criminal justice system. If, however, withholding information is to be justified
it must be justified pragmatically, and there must then be a robust, fair and
reliable system of selection of material which is not to be disclosed to make it
acceptable to deprive the defence of the possibility, be it remote, of turning up
some valuable piece of evidence.

11.What is needed, therefore, is a firm principle which can provide police and
prosecutors with a proper basis of judgement. From various authorities, it is
possible to draw several candidates for that principle. These could be regarded as
different ways of saying almost the same thing, but there are shades of difference
between them which could lead to significantly different results. In particular,
what is said in Sinclair is not quite the same as what is said in McLeod. The
formulation in Sinclair places less emphasis on the materiality of the evidence
and more on the subjective assessment of the defence.

12.The formulation in McLeod is that what should be disclosed is “all material evidence
for or against the accused” and “all information which would tend to exculpate the
accused.” This correctly reflects the requirements of the European Court decisions,
particularly Edwards v United Kingdom [1992] 15 EHRR 417. Having regard to
the experience in other jurisdictions, particularly in that of England and Wales,
it should enable the requirements of the defence for equality of arms to be met
without overloading the process with useless and irrelevant material. It is as clear
and definite as can be expected and should be adopted in statute to clarify the law
in Scotland.

17
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13.Because any definition is open to interpretation, the statute should make it clear
that the prosecuting authorities should have regard to the overriding requirement
of a fair trial.

Further it would be desirable to add to the precision of the process by specifying
the principal categories of evidence or information which should be regarded as
exculpatory and “material”.

14.There should therefore be a statutory definition of the duty of disclosure which
should provide that, with a view to implementing the requirement of fair trials
in criminal matters, the duty of the prosecutor in both solemn and summary
cases is to disclose to the defence all material evidence or information which
would tend to exculpate the accused whether by weakening the Crown case or
providing a defence to it.

15.The statute should provide that the duty applies to all categories of material
produced or recovered in the course of a criminal investigation and that it applies
throughout the whole course of the investigation and prosecution.

16.The statute should provide that the material to be disclosed includes but is not
limited to the following six categories:

e Evidence which may point to the conclusion that no crime has been committed
or that no crime was committed on the date or at the place libelled.

e Evidence which may contradict evidence (real or oral) on which the Crown
case will rely.

e Information which may cast doubt on the credibility or reliability of the Crown
witnesses.

e Information which may be inconsistent with scientific or other expert evidence
on which the Crown will rely or with inferences which may be drawn from
such evidence.

e Evidence or information which may point to another person as perpetrator.

e Evidence or information which might reduce the degree of seriousness of the
offence.

17.The key provisions on disclosure should be contained in primary legisiation,
but there should also be a code of practice issued under the statute. This could
contain supporting information on the implications of the Act and could also
specify standard processes.

PARTICULAR INSTANCES - STATEMENTS

18.0ver recent years reference to previous statements of witnesses has become very
much more common in Scottish criminal trials. There is however a strong feeling,
particularly among judges and sheriffs, that the effect of the greater use of statements
on trials has been adverse, and that a great deal of time is liable to be taken up with
excessive criticism of mere verbal discrepancies between the evidence and previous
statements. This is not to question the point established by Sinclair that in solemn
cases, witness statements have to be disclosed. But it does call into question whether
the same practice need apply in summary cases (see chapters 9 and 13).

19.It is now the norm for the previous statements of witnesses to be available to both
prosecution and defence, but not to the witnesses themselves. The complaint has
been made that too often the result is that the trial takes the form of a one-sided
memory-test, where any discrepancy between the witness’s words at court and
the words in their statement may be the subject of meticulous cross-examination.
This is not strictly an issue of disclosure but I agree with the suggestion that
witnesses should be able to refer to copies of their statements when called to
give evidence in court, in all cases where these statements have been made
available to the Crown and to the defence. Eisewhere in the UK, the practice of
giving witnesses copies of their statements is accepted and uncontroversial.

18
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In HMA v B [2006] SCCR 692, Lord Hardie made some comments which might
be taken as going further than Sinclair. On one reading, these could be taken to

mean that all statements in the possession of the prosecuting authorities should

be disclosed, relevant orirrelevant, material or immaterial. If that is the meaning
intended, it seems to me that it goes much too far, and is not justified by the

requirement of a fair trial. It should be made clear in any legislation that the

rule that what has to be disclosed is relevant and material information applies

to statements as well as any other material.

PARTICULAR INSTANCES ~ CONVICTIONS AND OUTSTANDING CHARGES

21.

A similar issue arises in relation to the previous convictions and outstanding
charges of witnesses. There can be no doubt, now, that in solemn cases the
ordinary rule is that convictions and outstanding charges should be disclosed.
There is however an outstanding question as to whether there are any exceptions
to that rule. There is no logical reason why the rule that it is material matters
which have to be disclosed should not apply to previous convictions and
outstanding charges, and I recommend that that shouid also be made clear in
any legislation.

CHAPTER 6 - WITHHOLDING MATERIAL

22.

The authorities appear to recognise that in some circumstances material which

would otherwise be disclosable may be withheld from the defence on grounds

of public interest or damage to other persons or interference with their rights.

There are two broad classes of case in which this question may arise. The first

is where disclosure would be prejudicial to individuals. The second is where it
would cause prejudice to the public interest in preserving security and preventing
or detecting crime.

QUESTIONS OF DISCLOSURE OF SENSITIVE MATERIAL ~ THE CURRENT SYSTEM IN ENGLAND AND

WALES

23.

24,

25.

There is extensive experience in England of the operation of a system of public
interest immunity (PII) hearings to enable the courts to manage issues of
disclosure, and in practice that system seems to operate reasonably satisfactorily.
If the Crown Prosecution Service (CPS) considers any material both disclosable
and sensitive, and cannot separate out the disclosable material and make it
available in a way that does not compromise the public interest, it then has
three options, namely to abandon the case; or to disclose the sensitive material
because the overall public interest in pursuing the prosecution is greater than
that in abandoning it: or to seek a court order to withhold the material, by means
of a PII application.

Initially, the CPS made a high number of applications to withhold material which
was not in fact “disclosable” as it did not meet the statutory definition. The amount
of court time taken up by such PII hearings was substantial, and represented

a significant cost to the system as a whole. Later, following the House of Lords
decision in R v H and C [2004] UKHL 3, there has been a sharp decline in the
number of PII applications by the CPS.

I accept that the earlier practice in England and Wales caused difficulties for the
CPS and the court, and that these were at times quite severe. Nevertheless, in
my view, there are good reasons for allowing, at least initially, wider use of PII
hearings, even for material which the prosecutor does not consider disclosable,
especially when the defence is not aware of the existence of the material. This
would enable the court to check the prosecutor’s combined judgement on whether
the material is disclosable as well as sensitive. It would perhaps also contribute
to building up trust in the fair operation of the system.

19
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26.Under the current arrangements in England and Wales there are three types of
PII hearing, depending on the level of sensitivity:

e Type 1 (inter partes): In this case, the prosecutor informs the defence
of the category of material at issue, and the defence is allowed to make
representations at an inter partes hearing;

e Type 2 (ex parte): The prosecutor informs the defence that an application
is being made, but gives no details of the category of material. The defence
may make broad statements to the court but the hearing then proceeds in
the absence of the defence and accused.

27.The PII hearing is held before the judge who is to conduct the trial. The judge
examines the material at issue in the context of the case and it is open to the
court to order that the prosecution cannot proceed without full disclosure; or that
the case may continue without disclosure of part or all of the material at issue.
The court can only reach the latter conclusion if it considers, in the context of
the case as a whole, that a fair trial is still possible.

28.The court may revise its decision during the subsequent course of the trial, if
subsequent developments cast doubt on the conclusion that the accused can
still have a fair trial without the sensitive material being disclosed.

29,Judges in England and Wales have power to call for special counsel to safeguard
the interests of the defendant in ex parte PII hearings (i.e. type 2 and type 3
hearings). The purpose is to permit the retention of a Chinese wall between the
defence and any sensitive material, while allowing the interests of the defence
to be represented at the PII hearing.

Special counsel can engage in adversarial argument about the strength of

public interest in keeping the material secret, and, briefed by the defence,
draw attention to any particular issues to which the material was relevant.
Communication between the defence and special counsel is, however, a one way
street. Special counsel are not permitted to inform the defence of the nature of
the sensitive material.

30.There has been some debate over whether special counsel should be used more
widely in type 2 and 3 hearings, in the interests of fairness. However, inRvH &
C, the House of Lords held that appointment of special counsel should only be
ordered if the trial judge was satisfied that no other course would adequately
meet the overriding requirement of fairness to the defendant. On this view, the
use of special counsel will always be exceptional and a course of last resort.

DISCUSSION
31.The problem of handling sensitive information can be simplified if a clear view
is taken as to what types of material require to be disclosed. The majority of
sensitive information may then not have to be treated as disclosable at all, and
the dilemma about its disclosure would not then arise. However, it is certain
that there will be some cases in which the dilemma will be unavoidable and, in
the nature of things, these will often be complex and high-profile cases.

32.The contrasting European cases of Jasper v United Kingdom [2000] 30 EHRR
441 and Edwards and Lewis v United Kingdom [2005] 40 EHRR 24 show that,
although the PII system in England and Wales seems to have worked reasonably
well and has survived some Article 6 challenges, it is by no means free from
problems. There are persistent doubts as to whether the system, particularly
in relation to type 3 applications, is Article 6 compliant. My personal view is
that these doubts may very well be justified, as regards type 3 and even type
2 cases, and that the fact that the initial decision whether or not to make an
application at all lies with the prosecutor is a weakness in the system.

20
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33.In trying to work through this set of problems as a whole, I have found it
increasingly difficult to believe that the system of PII hearings provides an
adequate and satisfactory long term solution for the dilemmas created by the
competing pressures. These problems may have to be approached on a wider
basis than disclosure in isolation, and to be thought through in terms of finding
ways to secure fairness in the whole process of intelligence-based and covert
investigation as well as prosecution. Any move in that direction would, however,
have implications extending well beyond mere questions of disclosure.

34.Nevertheless, I have come to the conclusion that, despite the uncertainties, I
should recommend the introduction of legislation to provide for a system of PII
applications on the same lines as that operating in England and Wales. I do not
see that there is any practicable alternative in the short or medium term. I have
hesitated as to whether that recommendation should include type 3 applications,
but it has been strongly urged by police and security organisations that they
should be included. However, their use should be severely discouraged, except
in the most unusual cases.

35. Legislation should provide for a system of “"Public Interest Immunity” hearings in
Scotland, along the lines of the English model. The trial judge or sheriff should
conduct the hearings, and the use of ex-parte applications and special counsel
should be possible when necessary. This facility should extend to both solemn
and summary cases.

CHAPTER 7 - DECISION MAKING

36.1If disclosure is to be limited to information which is relevant and material,
someone will have to exercise judgement in deciding what should and what
should not be disclosed.

The best approach is to make it absolutely clear that the prosecution authorities
have a responsibility to consider each document or item on its own merits, and
decide whether it has potential excuipatory value.

37.Itis inevitable that some of the decisions will be made by the police themselves.
It follows that some understanding of the requirements of disclosure is necessary
at all levels in the police service, increasing, of course, at senior levels. Police
training is therefore a fundamentally important part of the package. The final
decision as to what is to be disclosed will be taken by the procurator fiscal or
Crown counsel so the position can be summed up quite simply: the police should
tell the procurator fiscal everything that they know, apart from the totally and
manifestly irrelevant, and the responsibility for discriminating between disclosable
and non-disclosable material should lie with the prosecutor.

38. A reliable disclosure system therefore needs to address revelation of disclosable
material by the police to the Crown, as well as disclosure by the Crown to the
defence. The system in operation in England and Wales does this by providing for
the preparation of schedules. Briefly, the police are required to list all material
which “may be relevant” on a pair of schedules (for non-sensitive and for sensitive
material) which they pass to the prosecutor, and the prosecutor is required
to go through the schedules and confirm on them whether each item listed is
“disclosable”. This imposes a discipline on the handling of information which in
itself reduces the risk of error. In addition, the completeness of disclosure is
promoted by disclosing the schedule of non-sensitive material to the defence,
allowing them to make representations if they consider anything listed may be
helpful to their client’s case.

39.1 have had some doubts about the creation of schedules, because it does seem
to me to be potentially over-cumbersome. I would therefore have preferred to be
able to recommend a simpler system. It is, however, difficult to do so. A system
of schedules of material in solemn cases should therefore be introduced, along
the lines of the system in England and Wales.

21
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40.In England and Wales, the provision of a defence statement in response to initial
disclosure is mandatory in all Crown Court cases. However, in Scotland there
are well established rules defining the cases in which notice of a special defence
has to be given.

I have not been convinced that a general requirement for a defence statement
would give any significant additional benefit, to justify the additional work and
cost which would be generated.

41.The legislation or the statutory code of practice should explicitly place on the
Crown a responsibility to review disclosure decisions in the light of any new
information provided by the defence. The code of practice should set out a
standard recommended form for a defence statement for this purpose.

CHAPTER 8 - THE CONSEQUENCES OF A FAILURE TO DISCLOSE

42.A breach of any of the recognised human rights guaranteed by the ECHR
and the Human Rights Act is a very serious matter and can never be passed
over lightly. On the other hand, it is important in the interests of justice that
prosecutions should not be defeated by minor or technical infringements which
do not substantially affect the fairness of the proceedings. Most if not all systems
recognise this in their laws governing criminal procedureby providing that a
conviction is not to be quashed or set aside unless there has been a miscarriage
of justice, or some similar phraseology.

43.The present position in Scotland is complicated by the provisions of the Scotland
Act and the interpretation which has been given to it. Section 57(2) of the Act
provides:

“"A member of the Scottish Executive has no power to make any subordinate
legislation or to do any other act so far as the legislation or act is incompatible
with any of the Convention rights or with community law.”

The Lord Advocate is a member of the Executive, and it has, in consequence, been
held that the Lord Advocate has no power to proceed with a prosecution when to do
so involves a breach of a convention right. On one view, the effect of the decision
in Sinclair may be to equate a failure in disclosure, of whatever kind, with an unfair
trial If that is correct, it seems to me that the effect of that decision is much too
stringent and is prejudicial to the proper administration of justice.

44.1t is possible that the question of the meaning and effect of section 57(2) will
be reconsidered in cases which will be heard by the House of Lords in the near
future, in particular in an appeal against the decision of the Inner House in
Somerville v The Scottish Ministers [2006] CSIH 52, 2007 SLT 96.

45.The interpretation of the Scotland Act is a matter for the JCPC, whose decision
will be binding on the Scottish Parliament and Executive. In view of the present
uncertainties, I do not find it possible to make a positive recommendation, but
suggest that, if there is a remaining doubt about the consequences of a failure
in disclosure, consideration should be given to the possibility that the Scottish
Parliament might legislate in order to try to resolve the doubt.

CHAPTER 9 - PRINCIPLES FOR SUMMARY CASES

46.Many summary prosecutions are concerned with minor offences involving
quite straightforward issues and limited evidence. To implement a disclosure
regime in all summary cases at the same level as is recommended for solemn
proceedings would risk creating a great deal of unnecessary work for both police
and prosecution, and sometimes also for the defence. In the application of Article
6, it is recognised that the principle of proportionality applies in deciding what
measures are necessary to implement the right to a fair trial. Nor do I think
that the possibility of a different regime for summary proceedings is excluded
by the decisions in Sinclair and Holland.
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47.A distinction should be preserved between what the police and prosecutors
decide to do in the interests of efficiency and good management of prosecutions
and what is required by the obligation of disclosure. It would not be desirable
to allow the disclosure obligation to drive investigation and prosecution practice
in other respects: for example, the police and prosecutors should not be put in
the position of being obliged to create witness statements which they would not
think necessary for their own purposes in order to have something to disclose.

48.What is needed is a simple and reliable regime, coupled with the possibility of
applying to the court for assistance where the needs of a particular case make
it appropriate to do so.

49.1 considered whether I should recommend the creation of schedules in summary
as in solemn cases. However, in a very great many summary cases, once the
material needed for the presentation of the Crown case has been identified and
produced, there will not be a great quantity of relevant material left over, and
there should be no real problem in deciding what to do with it. Most importantly,
when I consulted summary practitioners in Scotland they did not think that it
would serve a useful purpose to prepare schedules in the way proposed for
solemn cases.

50.Issues of sensitivity in regard to the personal history of witnesses may well arise
frequently in summary cases, for example in domestic violence cases. There is
increasing pressure to ensure that the privacy of complainers and witnesses is
respected. It follows that the arrangements for PII applications must be available
in the summary courts.

51.Legislation should allow for the use of Public Interest Immunity applications
in summary cases as in solemn; but there should be no requirement for the
production of schedules in summary cases.
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lll: PRAC

ICAL APPLICATION

CHAPTER 10 - RESPONSIBILITIES OF THE POLICE

52.Police training from the probationary level should be designed to enable officers
to understand the principle of the right to a fair trial and the advantages which
a proper performance of their duty has to investigation and prevention of crime
as well as to prosecution. Equally, it is important to “sell” the principle to serving
officers.

53.The Association of Chief Police Officers in Scotland (ACPOS) and the Scottish Police

Services Authority (SPSA) should review how the principles related to disclosure
are presented to probationers, and should consider the need for a Scotland-wide
initiative to promuilgate the principles and practice in this report to all serving
officers. ACPOS is in the process of developing a central unit to prepare plans
for effective training and to monitor results. Such a unit would have a valuable
role, at least for a limited time. There would also be value in having, again for
a limited time, a system of inspection or supervision to assist individual forces
and the SPSA in ensuring that the effect of training is not dissipated.

54.The code of practice should include a section outlining the responsibilities of the
investigating officer to conduct reasonable lines of enquiry and identify possible
exculpatory evidence.

55.Under the current Scottish system, there is potential for misleading or inaccurate
statements to be recorded in witnesses’ names if the officer’s interpretation
departs from the witness’s intention, or if errors are made during writing up or
typing. To minimise this risk, in any investigation of a serious crime which could
lead to a solemn criminal trial, the norm should be for all statements taken from
civilian witnesses to be written or typed out in full and signed by the witness,
at or close to the time when the statement is taken.

56.When the police are required to disclose a civilian witness statement to the
procurator fiscal but no signed version of the statement is available, the
information that is disclosed should, as far as possible, consist of the exact
words used by the witness.

57.In summary cases, the practice of getting full statements signed by witnesses
will often be beneficial; the police should therefore adopt this practice whenever
it is practicable to do so and a proportionate use of their time and the witness’s
time.

58.Greater precision in the taking of statements will be made easier by one recent
and one anticipated development. Firstly, the National Standard Statementis a
template for recording statements in a standard form, split between disclosable
and non-disclosable content. Secondly, an “electronic notebook” or Personal
Digital Assistant is currently being piloted in Lothian and Borders Police and
under active consideration by other forces.

59.During the process of an investigation police officers may need to inspect a great
deal of information which has been obtained or generated. It is imperative that
they should accurately record and retain the information which may be relevant
either to proof of the case or to exculpation. The statutory code of practice should
include a definition of material which “may be relevant”, which could be based
on that in the CPS Disclosure Manual in England and Wales:
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“...Anything that appears to an investigator, or the officer in charge of an
investigation or the disclosure officer to have some bearing on any offence
under investigation or any person being investigated or on the surrounding
circumstances unless it is incapable of having any impact on the case”.

60.The organisation of retention and recording must be secure. Police forces should
therefore be encouraged to carry out a full review of their systems and practices,
in the light of this report, in order to secure clear and reliable systems, backed
by effective IT.

61.Each individual Scottish Police Force has guidance on the management of and
retention of material. These guidance notes should be reviewed to ensure that
they conform to requirements. They should also form part of the police training
package to ensure that frontline officers are fully aware of their duties and
responsibilities of recording, retention and storage of material. A section outlining
the responsibilities of officers in charge of investigations should be included in
the code of practice detailing their duties in respect of the reviewing, recording
and retaining of material obtained or generated during investigations.

62.1In large scale investigations, Senior Investigation Officers (SIOs) should consider
the appointment of a dedicated officer to deal exclusively with the reviewing
of the information obtained or generated, the preparation of schedules and
subsequent revelation to the procurator fiscal. This officer should be suitably
trained in revelation and disclosure requirements and should work closely with
the SIO and the procurator fiscal. The responsibilities of such an officer should
be set out in the code of practice.

63.The Home Office Large Major Enquiry System (HOLMES2) is a computer database
that has been designed to aid investigation into large-scale enquiries. It can be
used by the police to collate and subsequently cross reference all information
gathered in a major investigation.

64.HOLMES2 has a customised disclosure facility, though this is currently only
in use in England and Wales. This facility will require to be reviewed by the
HOLMES community in Scotland and adapted to comply with Scottish disclosure
requirements. Similarly there will be significant training implications for dedicated
officers and HOLMES staff.

CHAPTER 11 - ADVANCE DISCLOSURE OF THE PROSECUTION’'S CASE

65.The police and the Crown require to give notice of the prosecution case in
accordance with statutory requirements, as well as to identify and disclose any
exculpatory material. The prosecution case is comprised of material on which
the Crown intends to rely at trial.

Currently, different procedures apply, depending on whether the case is
proceeding on indictment or summarily.

CHAPTER 12 - DISCLOSURE FOR SOLEMN CASES ~ SCHEDULES OF MATERIAL

66.In Scotland, as already happens in Northern Ireland, all material that may be
relevant to a solemn case should be listed on a schedule, without a distinction
between “used” and “unused” material.

67.The schedules will have twin purposes: to ensure that the fiscal is aware of all
material held by the police which may be relevant to the case; and secondly to
inform the defence what material has not been provided to them. The code of
practice should set out the procedures to be followed.
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68.The police should include on the schedules all items that "may be relevant” - ie
anything which could have a bearing on the outcome of the case - and should
err on the side of including material in interpreting this requirement. There
should be one schedule for nonsensitive material and another for material which
is “sensitive” - ie if its disclosure would create a real risk of serious prejudice
to an important public interest.

69.The Crown will then require to go through the schedules and consider:
e whether they wish to see any of the items for their own purposes;

e whether they agree with the police classifications of items as disclosable or
nondisclosable

and as sensitive or non-sensitive;

e whether the descriptions of items are sufficiently informative and fit-for-
purpose, including for defence use in the case of the non-sensitive schedule.

The Crown will add their comments and revisions to the schedules and then
send a copy of the non-sensitive schedule to the defence.

70.1It will be open to the defence to apply, informally to the Crown or formally to
the court, for disclosure of any item on the schedule in the usual way. However
such requests should not require to be granted unless the defence can justify
why there is a need for disclosure.

71.The statutory code of practice should make it clear that the Senior Investigating
Officer, Reporting Officer or dedicated officer will be responsible for ensuring that
the material has been reviewed, and that the schedules prepared and submitted
are complete.

CHAPTER 13 - DISCLOSURE FOR SUMMARY CASES

72.As part of the summary justice reform programme, the Lord Advocate has
announced the Crown’s intention to issue a summary of evidence with the
complaintin all summary cases. The practice of providing a summary of evidence
at the earliest possible stage is right in principle and should be welcomed and
built upon.

73.1f the summary is to perform its function, enabling the defence to give early
advice to their client and promoting speed and efficiency, it will require to give
a reasonably full account of the evidence available at the time of the report,
including:

e the basis of the case against the accused;

e the main witnesses in the case; what type of notes or statements (if any) has
been

taken from each, and the main points that each will speak to;
e whether there is CCTV which supports the prosecution case;

e whether forensic information has been recovered and if so whether it has
been analysed; and crucially

e whether there is any material evidence or information which would tend to
exculpate the accused whether by weakening the Crown case or providing a
defence to it, and if so, the nature of this.

74.Amendments should be made to the standard prosecution report template, and
any other (abbreviated) report templates agreed for use by the Crown and the
police, to prompt for this information, and a police officer should be required to
confirm the completeness and robustness of the information provided.
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75.In summary cases, following a plea of not guilty the defence should continue to
receive a provisional list of witnesses covering those the Crown intends to call
and any who might be expected to support the defence. It should be possible
to provide this considerably faster than the timescale allowed for post-plea
disclosure under the existing system. A plea of not guilty should also trigger
action by the Crown to disclose, prior to the Intermediate Diet, a provisional list
of productions - with the ability to inspect any of the productions on request;
and all information which meets the McLeod (or statutory) disclosure test if it
has not already been provided with the complaint - and this could include any
statements taken from witnesses who dispute or doubt the Crown’s case.

76.In most summary cases, this level of information should be sufficient. However,
in most summary cases following a plea of not guilty, the Crown’s current practice
is to disclose also the statements and criminal history records of all Crown
witnesses. I consider that this goes beyond the minimum required by Article 6.
It should therefore be open to the Crown to decide to what extent to continue
these practices for summary cases in the sheriff court and in the district court.

77.1In cases (if any) in which disclosure of Crown witness statements is not provided
following a plea of not guilty, it would need to be possible for the defence to
request further details of notes or statements recorded from witnesses. Although
I see nothing in the law on summary cases which obliges the Crown and police
to provide these as well as the summary of evidence, it might in practice help to
remove doubt and uncertainty if they complied with these requests and provided
such statements which already existed. However, for police witnesses, it is rare
that any written “statement” will exist in addition to the summary, and I see no
benefit in requiring officers to produce these on request.

CHAPTER 14 - REDACTION, AND RESOLUTION OF DISPUTES

78.Redaction is an obvious means of enabling the prosecuting authorities to meet
their obligation to ensure that the defence receive the material that they require
for the proper preparation and presentation of their defence, while also ensuring
that the Crown complies with other Convention rights. Differences of opinion
will, however, inevitably arise about the degree of editing which is appropriate
and acceptable to the defence.

79.Redaction is an appropriate means of trying to reconcile competing interests.
However, the Crown’s internal guidelines should be checked in light of this report,
to ensure that they clearly and accurately set out guidance on redaction and
including (i) when information should be classified as irrelevant and sensitive
and (ii) the proper practice to follow where information is relevant and sensitive.
The guidelines should if possible be made public, so that all parties can share a
common understanding of how redaction is carried out.

CHAPTER 15 - THE UNREPRESENTED ACCUSED & PROTECTION OF DISCLOSED MATERIAL

80.1It is important to ensure that the accused’s right to a fair trial under Article 6
of the Convention is balanced appropriately against the rights of victims and
witnesses under Articles 2 and 8. This can be a particularly delicate balancing
exercise where the accused has chosen to represent himself.

81.1In principle the unrepresented accused has an equal right of access to the case
file, although the arrangements for providing access may be different. Two
existing methods for protecting the rights of other parties are the limitations on
the type of case in which an accused can represent himself; and the provision
of disclosure by allowing access to material rather than providing copies of it.
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82.In England and Wales, sections 17 and 18 of the Criminal Procedure and
Investigations Act 1996 make it a contempt of court to misuse disclosed
information. Introducing similar legislation in Scotland would be a logical
companion to a more rigorous system of disclosure by the prosecution authorities.
Given the increase in the amount of personal information which may require to
be disclosed in different types of cases, a similar offence should be created in
Scotland.
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SOME SPECIFIC ISSUES

CHAPTER 16 - CROWN PRECOGNITIONS

83.

84.

There is no requirement within Sinclair by which the Crown must routinely disclose
precognitions to the defence, and nor is routine disclosure of precognitions
necessary to ensure that the accused has a fair trial in terms of Article 6. There
remains, however, a duty, as stated in McLeod, to disclose any information
elicited during the precognition process that might tend to exculpate the accused.
Current practice for the fuifilment of this duty should be strengthened in one
respect: rather than merely advise the defence that they should precognosce
the witness, it would be appropriate for the Crown to tell the defence what the
material evidence is, while not disclosing the actual precognition. Such intimation
of material evidence should, insofar as possible, be made in writing.

Ambiguity can arise when the Crown ask the police to take an additional statement
from a witness after the case has progressed from the “investigation” stage to
preparation of the prosecution. For disclosure purposes, all statements taken
by police officers should, prima facie, be treated as “statements” rather than as
“precognitions”, and so be eligible for disclosure.

CHAPTER 17 - VISUALLY-RECORDED INTERVIEWS AND CCTV FOOTAGE

85.

86.

87.

It is important that disclosure procedures and protocols can be applied to
visual-image recordings as to documents. Visually-recorded footage, especially
recordings of vuinerable witnesses, may be unusually sensitive. Just as with a
sensitive document, this cannot normally outweigh the requirement for recordings
with potential exculpatory value to be made available to the defence. However,

it may commonly be necessary to effect disclosure not by passing a copy of
the tape to the defence, but by arranging for them to view it under controlled
conditions.

Contributors to the review have emphasised the importance of ensuring that
there is equipment available on which recordings can be played, and I urge that
efforts continue to address this problem.

A further question which has been raised about CCTV evidence concerns whether
entire tapes must be viewed by the defence when the relevant part of the
footage may last for a few minutes or even less. There is no requirement for
the prosecution to disclose an entire tape, but only the relevant part of it.

However, where an extract is provided the defence should be told the duration of
the entire tape; in the usual way, they should be entitled to apply to the Crown
and if necessary the court for additional footage, provided they can justify such
a request.

CHAPTER 18 - CRIMINAL HISTORY RECORDS

88.

In both solemn and summary cases, the Crown should obtain criminal history
records for all witnesses whom they intend to call at trial. This is necessary to
allow the Crown to consider the potential significance of this information to the
case as a whole.
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89.In solemn cases, the Crown should then apply the McLeod test to each of these
records, with only those which may be relevant to the case being disclosed.
In summary cases, disclosure of this information should only be made if it is
requested. However, the Crown should still be required to obtain the information,
partly for its own purposes, and partly to avoid delays in the event that such a
request is made.

90.The issue of disclosing the findings of Children’s Hearings which are relevant to
the defence of an accused may require further consideration, in the light of the
principles and policies of the Children (Scotland) Act 1995. In the meantime,
the Crown should not simply apply Holland and make disclosure automatically. It
will be necessary to give careful consideration to the extent to which a decision
of a Children’s Hearing should be disclosed and, if there is any doubt, to refer
the issue to the court under the PII procedures.

CHAPTER 19 - VICTIM STATEMENTS

91.Victim statements are not the same as statements gathered by the prosecuting
authorities as part of the investigation. Their purpose is not investigatory, but
instead focussed on the effect of the crime on the victim. Accordingly, victim
statements should not be disclosed as part of routine advance disclosure of
witness statements, but where the victim statement does contain material that
would tend to exculpate the accused, the Crown must provide the defence with
written details of that material. This need not take the form of providing the
defence with a copy of the statement.
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PAR

V: THE NEXT STEPS

CHAPTER 20 - THE

EED FOR EARLY LEGISLATION AND ACTION

92.What emerges from the review is that a workable and fair system requires
that there should be a clear definition of the duty of disclosure coupled with
a reasonable and flexible approach to its application, bearing in mind that the
purpose is to secure, overall, a fair trial.

All the recommendations are intended to make it possible to achieve that
combination. I hope that this report will itself help to promote the clarity and
security that the system of disclosure needs; as no doubt will future decisions
of the higher courts. However, a range of legislative and executive action is also
needed to secure substantial improvements to disclosure practices at the present
time.

CHAPTER 21 - COMMENTS ON POSSIBLE RESOURCE IMPLICATIONS

93.1 have been conscious throughout this review of the potential for disclosure
requirements to impose very heavy burdens on the police and the Crown, or
to have severe resource implications for defence teams. We have seen this to
some extent over the last two years since Holland and Sinclair. The police and
the Crown have been devoting considerably more time to disclosure matters,
which must have had some impact on their ability to fulfil other parts of their
important functions.

94.Nevertheless, I do not believe that the requirements of disclosure, which of course

derive from the requirement for trials to be fair, need impose unsustainable
burdens on the system. Without doubt there is a substantial amount of work
involved, but disclosure systems which are well-designed and efficiently carried
out can also help to reduce work later on in the process. As always, the key to
achieving these goals within the available budget will depend on clarity of the
requirements, good organisation and training, and good use of IT. I hope this
report has contributed at least to the first of these.
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APPENDIX B - STATED CASES

THE GENERAL PRINCIPLE OF REVELATION WAS SET DOWN IN SMITH V HMA 1952 JC 66 WHICH
PROVIDES THAT;

“It is the duty of the police to put before the Procurator Fiscal everything which may be
relevant and material to the issue of whether the suspected party is innocent or guilty”.
The judgement went on to state that it is not for the police to decide what is relevant and
material but to give COPFS all the information that may be relevant and material.
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MCLEOD V HMA 1998 SCCR 77 -“ALL MATERIAL EVIDENCE FOR OR AGAINST THE ACCUSED MUST BE
DISCLOSED”

This case established a duty on the Crown to disclose all material that would be
of likely assistance to the defence. It concerned an application by the defence to
recover questionnaires which had been completed at the request of the police by a
large number of witnesses, the existence of which at that time were not routinely
intimated to the defence.

The general principles established as a result of this case were that:

I. The Crown has a duty at any time to disclose to the defence any information in
their possession which would tend to exculpate the accused;

I1. If the defence is seeking an order from the Court to recover material, the
basis upon which recovery is sought must be explained, and the court must be
satisfied that the material would be likely to be of material assistance to the
proper preparation or presentation of the accused’s defence.
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SINCLAIR V HMA 2005 SCCR 446 - ALL POLICE STATEMENTS OF WITNESSES THAT THE CROWN
INTENDS TO CALL AT TRIAL ARE MATERIAL AND MUST THEREFORE BE DISCLOSED.

This case was an appeal to the Privy Council. The appellant argued that his trial
had been unfair as the Crown had failed to disclose statements given to the police
by a key prosecution witness. The case involved an assault in which a hammer and
scissors were used to inflict serious injuries on the victim. In her statement the
witness had only mentioned seeing a pair of scissors being used in the assault. At
the trial the witness said she had seen the accused strike the victim with a hammer
and then stab him with a pair of scissors.

The Privy Council held that there was an obligation on the Crown to disclose the

police statements of all witnesses it intended to call at trial, in time for the defence to
prepare for the trial, as these statements are always material. The failure to disclose
the witnesses’ statement had denied the defence the opportunity to effectively

cross-examine the witness which in turn resulted in the accused not receiving a fair

trial in terms of Article 6 of the European Convention.
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HOLLAND V HMA 2005 SCCR 417 - ALL PREVIOUS CONVICTIONS AND OUTSTANDING CHARGES FOR
WITNESSES THAT THE CROWN INTENDS TO CALL AT TRIAL ARE MATERIAL AND MUST THEREFORE
BE DISCLOSED.

This case involved an appeal under Article 6 (1) of ECHR again to the Privy Council.
It was based on the fact that the accused's trial was unfair as firstly the Crown
had relied on dock identification. One witness had been told by a police officer that
they had not done “too well” at an identification parade held before the trial. This
was known to the Crown but not disclosed to the defence. Secondly, the Crown had
failed to disclose the then outstanding charges against key witnesses and the fact
that some of those witnesses had outstanding charges against them.

Both of these failures were held by the Court to have had a bearing on one witness’s
dock identification and it was held that the failures to disclose were incompatible
with the accused’s Article 6 rights and had resulted in an unfair trial.

The court further held that the previous convictions and outstanding charges of all
witnesses that the Crown intends to call at trial are material which is likely to be of
assistance to the proper preparation and presentation of the defence and, as such,
must always be disclosed.

It should be noted, however, that this judgement did not consider the conflicting
Articles 2 and 8 rights of witnesses and, as such, this has been interpreted as a
requirement on the Crown to routinely and proactively disclose all material convictions
and outstanding charges, i.e. those which are relevant to the case being heard.
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MCDONALD, BLAIR & DIXON V HMA 2008 SCCR 154 - “Al.L MATERIAL EVIDENCE WHICH EITHER
MATERIALLY WEAKENS THE CROWN CASE OR MATERIALLY STRENGTHENS THE DEFENCE CASE
MUST BE DISCLOSED"”

The appeals lodged in this case centred around non-disclosure of information to the
defence, which the defence viewed as preventing their clients from receiving a fair
trial in terms of article 6(1) of the European Convention on Human Rights.

The decision of the Privy Council confirmed that:

I. The Crown cannot give an absolute guarantee in every case that every single piece
of information has been disclosed which ought to have been. It can, however,
give an assurance in each particular case that to the best of its knowledge and
belief there has been full disclosure;

I1. The Crown must disclose any statement or other material of which it is aware
and which either materially weakens the Crown case or materially strengthens
the defence case;

IIL In appeals proceedings, the Crown’s obligation is to disclose any material relevant
to the grounds of appeal, any material which should have been disclosed at
an earlier stage, and any material which has become disclosable in light of
developments in the appeal or which is disclosable and has only just come to
the attention of the Crown.
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THOMSON V BURNS 2009 HCJAC 45 - THERE IS NO OBLIGATION ON THEE CROWN TO REQUIRE POLICE

STATEMENTS TO BE BROUGHT INTO EXISTENCE PURELY SO THEY CAN BE DISCLOSED TO THE

DEFENCE.
This case involved an accused who had been charged with a contravention of section
5 of the Road Traffic Act. There were only 2 police witnesses to the incident. At the
time, they made entries in their notebooks in respect of their involvement in the
investigation, although they did not create statements. The Crown did not later
request statements from the police and accordingly none were disclosed. The defence
later argued that the Crown had failed to discharge its disclosure duty because no
statements were disclosed. The Court dismissed the case on this basis.

The Crown successfully appealed this decision. The general principles established
as a result of this case were that:

I. thedisclosure duty on the Crown is to disclose information not the form in which
the information is held (except in relation to witness statements);

II1. the obligation on the Crown set down in Sinclair (above) requiring the Crown
to disclose statements to the defence did not extend to an obligation to require
police statements to be brought into existence purely so they can be disclosed;

IIL. A requirement to disclose entries in police notebooks (which are not witness
statements taken from civilian witnesses) may exist where the information
within the entry has not otherwise been disclosed, e.g. through the summary
of evidence.

In other words, where a police officer makes notes about his/her involvement in an
investigation, this must be contained within in the summary of evidence. Further,
it remains the role of the Crown to request statements from the police where the
Crown considers this to be necessary.

As can be seen from the content of the stated cases, the position of fairness and
transparency is paramount to the investigation and prosecution of crime. The ACPOS
manual, along with guidance from COPFS, will ensure that SRAs are in a position
to meets these requirements.
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APPENDIX C - STATED VEHICLE PASS

PLEASE CLEARLY DISPLAY THIS STUDENT VEHICLE PASS ON THE FRONT WINDSCREEN OF YOUR
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