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3. 1 attach an outline negotiating brief. I stress that it is only an outline, and that 

further work is required to put flesh on the bones. However, I hope that it will serve 

to move our discussions forward, 

4. If my outline is acceptable, and subject to any.comments you may have, I 

believe the next steps that must be taken in order to produce a detailed negotiating 

brief are: 

(1) to secure the agreement of BA and POCL LDQ: and the DTI? HMT? 

PU? George Corbett ?] to the outline negotiating brief, 

(2) ' to invite George McCorkell (for BA), Mena Rego (for POCL) and 

yourself (for the joint BAIPOCL Programme), to contribute.more 

detail in their respective areas on the substantive issues, and 

(3) to achieve an agreed common position between the public sector 

lawyers on the legal parameters for the negotiation (I understand that a 

meeting of the public sector lawyers under Elizabeth Hambley's 

chairmanship has already been proposed for this purpose), 

Steps (1) and (3) can of course proceed in parallel. 

S. Until this detailed negotiating brief is agreed by both BA and POCL, I vould 

strongly advise both of my public sector clients not to commence substantive 

negotiations with ICL. 

} 'HPCL`{39t'bl£5ftKE.SEI Mil 
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[D 11.8.09.98] 

OUTLThE NEGOTIATING BRIEF 

INTRODUCTION 

1. Describe the purpose and scope of the negotiating brief: to set out the substance of the 

agreed public sector position and the process for carrying it forward. 

A. SUBSTANTIVE ISSUES

2. Summarise remit for negotiations as set out in paragraph 3 of Stephen Byers' letter and 

attached terms of reference (10 September 1998): 

• To establish whether there is a commercial basis for proceeding with The project 

which is acceptable to the parties; 

• To resolve outstanding differences on project implementation and timetable; and 

• To identify any further action which would need to be taken to ensure successful 

delivery ofthe project [DQ: Is this an issue for the negotiating sirand or for the 

working group?] 

3. . Rcafflnn the agreed legal basis for negotiation, namely, that: 

• ICL is is breach; 

• the public sector parties are entitled to terminate and claim damages; and 

• the public sector parties reserve the right to tcnninate and claim damages if a 

commercially acceptable basis for proceeding cannot be agreed between all the 

parties. 

K:18L9POCL\001\M1SC1u7-49.98.OUr 
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• the prices cannot be significantly increased [DN: Consider appending agreed 

statement of the procurement law position] 

5. Set out agreed commercial p eters for negotiations: 

• the contract must provide a firm date after which BA will have no further 

commitment to using the benefit payment card (see Stephen Byers' letter to ICL 

dated 15 September 1998 at paragraph 4); 

• the DSS's ability to migrate to an ACT-based system, in preparation for the end. 

of card usage by contract end date, must be transparent to ICL (see Alistair 

Darling's letter to Stephen Bycrs dated September 1998 and Stephen Byers' 

letter to ICL dated 15 September 1998 at paragraph 4, second bullet); 

• [DQ: Anything else?] 

6. Set out any areas where minsterslpublic sector parties are prepared to compromise and 

the degree of compromise they will accept. For example: 

• More money for additional services? 

K:%%S P0CL1a 1W S C117-)9-9 8.0 U'r 
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7. Other currently outstanding issues: these must be resolved as part of any overall 

settlement with ICL. They include: 

ForBA: see Pat Kelsey's letter to me dated 1$ September 1998 [copy attached]; 

• For POCL: 

• The countcrspace dispute; 

• ' [DQ: Any other outstanding issues?]. 

B. PROCESS 

8. Reconfirm that negotiations will be conducted in accordance with the terms of the 

standstill agreement. This means (inter alia) that: 

Negotiations are without prejudice; 

• Negotiations are confidential; 

• No party will sue any other party while negotiations are continuing. 

9. Establish the timetable for concluding negotiations and reporting back to ministers, i.e., 

no more than one month. 

-10. Describe role of the adviser ("troubleshooter"): see terms of reference attached to 

Stephen Byers' letter to ICL dated 15 September 1998. 

11. Speci& membership, roles and responsibilities of the public sector negotiating term: see 

attachment. 

K.1B\BPOCL'O01L.fSC%17.O9-9 .OUT 
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Membership, Roles and Responsibilities of the Negotiating Team 

iti a 

■ r. 
•,' 

+ ''

t 

NOTES: 

1, The Joint Programme Lawyer would expect to be supported by one assistant solicitor (for

drafting) and one trainee solicitor (for note taking), 

2. Other team members would expect to call in specialist support as required. 
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2.3. Other areas 

() Ac tne

we need to be clear at what point we grant cceptance and forego terminatioa 
rights for failed ` taa ; 

there may be a need to vary these dependant upon the content of releases and 
the effect offatLts or deficiencies. 

.3. C1XAGES A?D GUARANTEPS

3.1. Guar .t s 
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