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Strategic aim

As a departmentof the ScottishGovernment, we aim to playa pivotal rolein the achievement ofthe purpose ofthe criminal justice systemof maintaining the
security and confidenceofthe people of Scotland by providing justand effective means bywhich crimes may be investigated and offenders brought to
justice.

Introduction

The Lord Advocateis the GovernmentMinister responsible for the prosecution ofcrime in Scotland. Althougha memberof the Scottish Government, as the
head of the prosecution systemin Scotland the role is independent of other Ministers and indeedof any other person. Noone can require the LordAdvocate
to institute criminal proceedings orto abandon a prosecution. itis fundamental to the prosecution ofcrime in Scotland that decisions inindividual cases are
immune from political influence orother pressure.

The International Association ofProsecutors—Standards ofProfessional Responsibilityand Statement ofthe Essential Dutiesand Rights of Prosecutors, which
the Crown O fficeand ProcuratorFiscal Service adopted in1999, states “the use of prosecutorial discretion.. should be exercised independently and befree
from political interference” and requires prosecutors to “perform their duties without fear, favouror prejudice”

Under the authority ofthe Lord Advocate the Crown Office and ProcuratorFiscal Service providesthe sole public prosecution service inScotland. The
Strategic Aim ofthe departmentinvolves providing justand effective means bywhich crimesmay be investigated and offenders brought tojustice.

A key objective ofthe departmentis to ensure, in the publicinterest, that all crimesmade known to the ProcuratorFiscal are investigatedand that effective and
consistentuse is made of the range of prosecution options, alternativesto prosecution and provisionsfor the confiscationof proceeds of crime.

This Prosecution Codesets out the criteriafor decision making and the range ofoptions available toprosecutors dealing withreports ofcrime. By publishing
this information, the Crown O fficeand ProcuratorFiscal Service aimsto provide a general explanation ofthe various factors which may influence decisions
regarding prosecution oralternative action. itis hoped that the Prosecution Codewill provide animproved understanding ofthe decision-making process as
well as an indicationof its complexity.

The police and other reporting agenciessend the ProcuratorFiscal reports ofcrimes. The ProcuratorFiscal then decides whether tobegin criminal
proceedings, orwhether to take alternative action. Suchdecisions mustreflect the valuesof the department, namely:

= impartiality

= thoroughness
= integrity

= sensitivity

= co-operation

= professionalism

Criteria for decisions

In considering the actionto be taken in relation to reports ofcrime the prosecutormusttake account ofboth legal and publicinterestconsiderations.

Legal considerations
Domestic Law

In considering cases the ProcuratorfFiscal mustdecide whether the conduct complainedof constitutes a crime known tothe law ofScotland and whether
there is any legal impedimentto prosecution. For example, itmay be necessary toconsider the effectof any delay which has arisen; the ProcuratofFiscal must
considerany relevantstatutory time limits and case law.

international Law

The Human RightsAct 1998 and the Scotland Act 1998 in general require Scottishprosecutors to act in a way which iscompatible with the European
Conventionon Human Rig hts. Prosecutors will alsohave regard to relevantinternational obligations, including the UnitedNations Conventionon the Rights of
a Child.

Evidential considerations
Sufficiency ofevidence

The ProcuratorFiscal mustbe satisfied that there issufficientadmissible evidence to justify commencing proceedings.

In general, for there to be sufficientevidence there mustbe corroboration, thatisevidence from at least two separatesources to establish the essential facts of
the case,i.e.

= that the crime was committed; and

= thatthe accused was the perpetrator
The prosecution mustprove these matters beyondreasonable doubt.

The various sources ofevidence which may be available include not only'eye witness’ evidence but medical, scientificand other forensicevidence as well as
evidence of statements by an accused person.
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If the evidenceappears to be insufficient, the ProcuratorFiscal can instructthe police, orrequest another reporting agency, tocarry out further inquiries. If,
after a full inquiry, the ProcuratorFiscal is satisfied that the evidenceis insufficienthe cannotthen proceed witha prosecution.

Admissibility

The laws of evidence determine whether a court can considercertain types ofevidence. Inconsidering the evidence, the prosecutorwill assess whether,
having regard to the laws of evidence, a court will allow the evidenceto be considered in the case. For example, the court may refuseto take account of
evidence that has beenobtained improperly, irreg ularly orunlawfully. Similarly, certain categoriesof evidence are inadmissible.

Reliability
Although there may be sufficient, admissible, evidenceto justify criminal proceedings, consideration mustlso be given to the reliability ofthat evidence. This

involves an assessmentof the quality ofthe evidence. Concernsabout the reliability ofevidence may resultfrom the existence ofcontradictory evidence, or
from the existence ofinformation which suggeststhat a witness isunable to provide an accurate account ofevents.

Where there are grave and substantial concernsas to the reliability ofessential evidence, criminal proceedings will not beappropriate.

Credibility
As with reliability, the assessmentof the credibility ofevidence is ultimately a matterfor the court. However, there may bedoubt about the credibility, or

truthfulness, ofa witness’s evidence because ofother contradictory and apparentlycredible evidence; because a witness isknown to be dishonest orbecause
of prior inconsistentstatements made by the witness.

Where there are concernsregarding the credibility ofthe evidence the ProcuratorFiscal may take account ofthis in assessing whether there issufficient
evidence.

Public interest considerations

Assuming that the report discloses sufficientadmissible, reliableand credible evidence of a crime committed bythe accused, the prosecutormustconsider
what actionis in the publicinterest. Assessmentof the publicinterestoften includesconsideration ofcompeting interests, including the interests ofthe victim,
the accused and the wider community.

The factors which require tobe taken into account in assessing the publicinterest will vary according to the circumstances ofeach case.

Where the accused and/orthe victim or witness isa child, the bestinterests ofthe child are requiredto be treated asa primary consideration and tobe given
appropriate weig ht, along withother relevantconsiderations, inassessing the publicinterest.

The following factors may berelevant. Not all ofthem will apply inevery case and the weightto be attached to any applicablefactorwill depend on the
circumstances ofeach case.

The assessmentofthe publicinterestinvolvesa careful consideration ofall the factors relevantto a particularcase.

(i) The nature and gravity of the offence

The nature of the offence will bea major consideration inthe assessmentof the publicinterest. In general, the moreserious the offence the morelikely itis that
the publicinterestwill require a prosecution. O nthe other hand, inthe case of less serious offencesthe prosecutormay considerthat the publicinterest would
be bestserved other than by prosecution. Insome circumstances the prosecution ofa relatively minor offence, at least without first offeringan alternative to
prosecution, may beregarded as a disproportionateresponse to the circumstances ofthe case.

The particularcircumstances ofthe offence may affectthe prosecutor’s assessmentof the publicinterest. For example, prosecution may beindicated where
the accused was ina position of trust orauthority orthe victim was a child orotherwise vufnerable.

(ii) The impactof the offence onthe victim and other witnesses

Consideration mustalways be given to the effects ofthe crime onthe victim and any other witnesses. Where anoffence results insignificant injuryor
impairment, significant financial loss, distresor psychological consequencesfor the victimor any other witness itis likely that the publicinterest will be best
served by prosecution. Inthe absence ofsuch factors, the prosecutormay considerthat the publicinterestwould be bestserved by action other than
prosecution.

(iii) The age, background and personal circumstances ofthe accused

The youth oradvanced age of the accused may, depending onother circumstances, bea factor which influencesthe prosecutorin favour of action other than
prosecution.

The publicinterestis more likely to require prosecution where the accused has a significant history ofecent previous convictions, particularlywhere they
include convictions for similar crimes. However, where araccused personis already serving a lengthy custodial sentence, depending orother factors, there
may be little to be achieved by a further prosecution.

Finally, the prosecutormay considerthatill health or other adverse personal circumstances onthe part ofan accused personmay justify the exerciseof
discretion in favour of action other than prosecution.

(iv) The age and personal circumstances ofthe victim and other witnesses

Similar considerationsapply in relation to the victim; the youth, oradvanced age orpersonal circumstances ofthe victim e.g. ill health, may beregarded as an
aggravating factortending to indicate that prosecution isappropriate.

Conversely, itmay be relevantto considerthe possibleimpacton a witness ofattending courtand givingevidence; the age orstate of health of an essential
Crown witness, orsome other personal factormay persuadethe prosecutorto exercise his discretion otherwise than by prosecution. Sucha situation might
arise where the prosecutorconsiders that attending court and givingevidence regarding a relativelyminor offence islikely to traumatise or seriously
inconvenience a veryyoung, elderly, vulnerableor infirm witness. However, insuch circumstances the prosecutorwill considerwhether the evidenceofsucha
witness can beconsidered by the court without the witness havingto appearin courtinperson.

(v) The attitude of the victim

In addition to considering the impactofthe alleged offence onthe victim and other witnesses the prosecutormust take into account any available information
indicating the views ofthe alleged victimabout whether prosecution oralternative actionis appropriate.

However, any views expressed bya victim or witness will onlybe one factorin the assessmentof the publicinterest.

(vi) The motive for the crime

The publicinterestis likely to require prosecution where criminal behaviour was sexuallynotivated ormotivated byany form of discriminationagainst the
victim’s ethnic or national originor religious beliefs.
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It may also be relevantto consider whether the behaviour ofthe accused was spontaneous orplanned inadvance and whether itwas part ofa course of
criminal conduct bythe accused.

{vii) The age ofthe offence

A significant delay since the dateof an offence may indicatethat a prosecution will nolongerbe in the public interest. However, other factors will alsobe
relevant, particularlythe nature of the offence; the moreserious an offence the morelikely that a prosecution will remainappropriate.

In considering thisfactor, prosecutors musthave in mind the relevantlegal considerationswhich may affectthe Crown’s ability to prosecute viz. statutory
timebars, the requirementsof domestic law and the EuropeanConvention on Human Rights.

(viii) Mitigating circumstances

The prosecutormay have reliable information indicatingthat the accused’s actions are mitigated bycircumstances suchas extreme provocation. Depending
on the other circumstances ofthe case, strong mitigating circumstances may persuadethe prosecutorthat the publicinterest would not require a prosecution.
Similarly, the factthat the accused has offered restitution which has beeraccepted by the victim may, depending onother circumstances, persuadethe
prosecutorthat prosecution isnot necessary and that the casecan be dealt withappropriately byother means.

(ix} The effect of prosecution onthe accused

In some cases prosecution may havethe potential to affect the accused ina way orto an extentwhich is wholly disproportionateto the gravity ofthe alleged
offence. In relation to less serious offences, thismay influence the prosecutofs decision as to the appropriate action.

(x) The risk of further offending
Where there isinformation regarding the likelihoodof further offending thiswill be relevantin deciding whether to prosecute. A legitimatepurpose, bothof
prosecution and ofthe use ofalternatives, isto prevent/deter further offending.

(xi) The availabilityof a more appropriate civil remedy

On consideration ofthe whole circumstances ofa case, civil proceedings may offer a moreappropriate method for settling the conflictor issue which forms
the core of the case. The right ofa party toseek civil redress may, depending onother circumstances, influence the prosecutorin favourof a disposal other
than prosecution.

(xii) Powers of the court

The ability ofthe court to take certain actionon conviction may be a factorwhich weighsin favour of prosecution. Examplesinclude the power toaward
compensation, todisqualifyfrom driving orto order a driverto re-sit the driving test.

(xiii) Public concern

In assessing the publicinterestthe prosecutorwill take account ofgeneral publicconcerns as well as local community interests. Arrangementscan be made to
enable local community representatives todiscuss general matters ofconcern withthe ProcuratorFiscal althoughthe final decisionis the responsibilityof the
prosecutor.

Options

Prosecution

For manyof the cases reported to the ProcuratorFiscal prosecution will bethe preferred option, assumingthat there is sufficient evidence to justify
proceedings. Indetermining the appropriate level ofcourtand typeof proceedings the prosecutorwill have regard to factors suchas the gravity ofthe
offence, the offenders record and the likelypenalty inthe event of conviction. The practical testto be applied isto considerthe sentencing powers of the
various courts.

The general ruleis that cases shouldbe taken in the lowestcompetent court unlessthere is some good reason for prosecuting ina highercourt. Certain
crimes such as murderand rape can onlybe prosecuted in the High Court. Where the ProcuratorFiscal considers that a caseshould be prosecuted before a
sheriff and juryor before the High Court heis required to conduct his own investigation and toreport the circumstances ofthe case to Crown O ffice. The Lord
Advocate orone of his deputes (CrownCounsel) will instructon further actionto be taken.

Alternativesto prosecution
No proceedings

In the absence ofsufficientevidence the only appropriate actionis to take no proceedings. However, where there issufficientevidence the prosecutorretains
a discretion notto proceed where, inhis assessment, prosecution isnotin the publicinterest.

No proceedings meantime

Where the prosecutordecides that there isinsufficientavailable evidenceto justify proceedings inrespectofa serious allegationbut there is a possibility that
further evidenceimplicating the accused will besubmitted withina reasonable time, the caseshould be marked “no proceedings meantimé. Similarly, such
action may be appropriate where despite there being insufficienevidence the nature of the criminal conduct suggeststhat the accused may re-offend in
similar circumstances which might provide additional evidencao thatproceedings could bebrought.

Warnings by the ProcuratorFiscal

Other than for cases reported by the Health and Safety Executive, the ProcuratorFiscal may issue a written orpersonal warning toan accused. Sucha warning
will make it clear that a report ofa crime has beensubmitted to the ProcuratorFiscal and that repetitionof the alleged behaviour will belikely to resuitin a
prosecution.

Fiscal fines (statutoryconditional offersof fixed penalty)

Section 302 ofthe Criminal Procedure (Scotland}Act 1995empowers the ProcuratorFiscal to make a conditional offer ofa fixed penalty inrelation to any
offence inrespectofwhich analleged offendercould competently betried before a districtcourt. A range ofpenalties isavailable and fixed instaiment
payments may be offered.

Conditional offersof road traffic offence fixed penalties

Section 75(2) ofthe Road Traffic O ffenders Act 1988(as amended) empowersthe ProcuratorFiscal to offer a conditional offer offixed penalty asan alternative
to prosecution for specified roadtraffic offences, including offencessuch as speeding, failure tocomply with road traffic directionsand signs and breachesof
constructionand use regulations.

Diversion from prosecution

Diversion isa process bywhich prosecutors are ableto refer a caseto social workor other identified agency as a means ofaddressing the underlying causes
of offending when this is deemed the mostappropriate courseof action. Any diversion program shouldbe tailored to the needs ofeach individual!

Referral to Scottish Children’s Reporter
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The Lord Advocate has issued confidential guidelinesto the policein relation to reporting offencesalleged to have been committed bychildren. The
prosecutorretains a discretionto refer to the Reportercases involving childrenwhere such action is considered to meet the publicinterest.

"As at 14 July 2023 the circumstances inwhich diversion may beselected as an appropriate outcome inthe publicinterestare under reviewby COPFS.
Review of decisions to prosecute

Discontinuing proceedings

Where the prosecutorhas advised anaccused person, orhas stated publicly, that noproceedings will betaken he has no power to reverse that decision.

However, where the decisionhas beentaken to commence criminal proceedings the prosecutorremains under a dutyto ensure that the decisionremains
appropriate inthe publicinterest. Where there isa change of circumstances orwhere the prosecutorreceives new information itwill be necessary to consider
whether the prosecution shouldcontinue. Where itis no longerin the publicinterest to prosecute orwhere itis no longer considered that there is sufficient
evidence the prosecutorshould not proceed withthe case.

Plea adjustment

The prosecutorhas a discretionto acceptadjusted pleas where to do so is consistentwith the available evidenceor otherwise inthe publicinterest.

The deciding factorin discontinuing proceedings orin accepting a reduced pleais the prosecutor’s assessmentof the publicinterest. Thus, itwill not be
appropriate toaccepta reduced pleafor reasons ofconvenience orwhere, despite there being sufficientevidence, to do so will distort the courts assessment
of the offending behaviour and ofthe appropriate sentence.

Provision of reasons for particular decisions

The prosecutorcannotdisclose publiclythe detailed reasons for a decisionin a particufarcase. There are a numberofreasons for thispolicy; the decisionwill
have been based on confidential information, for example information relatingto matters such as the credibility, reliability orstate of health of an essential
witness ordetails of police operations. Furthermore, publicdisclosure of the reasons for not proceedingor for accepting reduced pleas may exposethe
accused personto accusations ofcrime in circumstances where heno longerhas the opportunity ofdefending himself against suchallegations ina court of
law.
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