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From: Andrew Parsong GRO
Sent: Thur 11/04/2019 8:37:39 AM (UTC)
To: Gideon Cohenf GRO i, Tom Beezer| GRO i; Amy

Prime} GRO » Anthony Grabine! GRO 1; David

Neuberger: GRO t]; Owain Draper]; GRO 1, David

Cavender GRO i ‘
Subject: DEN 15 Re: Scope of recusal appeal

David

Thanks. | have forwarded this whole email chain to the client so that they are fully aware of the position.
Andy

From: David Cavender

Sent: Thursday 11 April, 09:25

Subject: RE: Scope of recusal appeal

To: Gideon Cohen, Andrew Parsons, Tom Beezer, Amy Prime, Anthony Grabiner, David Neuberger, Owain
Draper

Andy,

| also agree. Just so we are clear, the result of this is that the relief sought on the Recusal appeal is simply
the removal of the Judge and the re-start of the Horizon trial before another Judge. The Common Issues
judgment remains intact with all its terrible findings. The Appeal will then be the only way of seeking to get
those findings quashed. As you will know that is not a normal situation or the normal role for the Court of
Appeal on an appeal.

That said, in the event that the Judge is recused on the basis of making a large number of findings outside
the Common Issues and without full disclosure or witness evidence — any replacement Judge hearing the
subsequent trials is unlikely to feel particularly tied to those findings.

But | just wanted everyone to be on the same page and understand the decision being made. Hence my
call with Gideon and his helpful email setting out our conclusions.

Best,
D.

David Cavender Q.C.

ONE ESSEX COURT

One Essex Court
Temple
London EC4Y 9AR

Direct dial:

GRO

Switchboard:
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GRO

Fax number:

GRO

Mobile:
GRO

“WWW.0eclaw.co.uk
The contents of this email are CONFIDENTIAL and may be PRIVILEGED. If you are not the intended
recipient, please telephone! GRO i and delete this email.

From: Gideon Cohen
Sent: 10 April 2019 20:18

To: Andrew Parsons : GRO i>; Tom Beezer < GRO '
Amy Prime 3 GRQ >; Anthony Grabiner! GRO >; David
Neuberger : GRO >: Owain Draper ¢ GRO 5

Cc: David Cavender GRO 5>

Subject: RE: Scope of recusal appeal
Thanks Andy - completely agree.

Gideon Cohen
Barrister

One Essex Court
Temple
London EC4Y 9AR

Switchboard:
i GRO

' Fax number:
‘ GRO

www.oeclaw.co.uk
The contents of this email are CONFIDENTIAL and may be PRIVILEGED. If you are not the intended
recipient, please telephone: GRO and delete this email.

From: Andrew Parsons | GRO

Sent: 10 April 2019 20:17

To: Tom Beezer; Amy Prime; Anthony Grabiner; David Neuberger; Owain Draper; Gideon Cohen
Cc: David Cavender

Subject: Re: Scope of recusal appeal

Thanks Gideon.

We will proceed on the narrower basis.

There will always be a temptation to reach for more, especially when the Common Issues Judgment
presents so many opportunities to do so. My instructions from Post Office are however clear: they
want the appeals to be focused on only absolutely key issues. The focus of the recusal appeal is
getting Fraser off the case as you say below.

Kind regards

Andy

From: Gideon Cohen
Sent: Wednesday 10 April, 19:23
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Subject: Scope of recusal appeal
To: Andrew Parsons, Tom Beezer, Amy Prime, Anthony Grabiner, David Neuberger, Owain Draper
Cc: David Cavender

All,

This is just to update you on a conversation David Cavender and | had this afternoon about the
scope of the recusal appeal.

We could broaden the appeal to say that the entire Common Issues Judgment should be struck
down on the grounds of bias. Arguably, as Green QC picked up, the logic of the second limb of our
application (that the Judge was gratuitously hostile) is that the Common Issues Judgment itself was
the product of bias (as well as prejudging the outcome of future trials, and thereby creating a risk of
bias prospectively). We therefore could, as part of the recusal appeal, attack the Common Issues
Judgment itself.

We do not think that is a good idea. It might well give the Court of Appeal pause if they thought
allowing the appeal would necessitate rerunning the Common Issues trial.

To deal with that problem, we could use the recusal appeal to attack the judgment on bias, whilst
saying that the findings on contractual formation and notice could remain untouched. The difficulty
is that there is no principled reason to leave some findings in place, whilst getting rid of the others.
The advantage of attacking the Common Issues judgment in this way is that it gives us another route
to get rid of the Judge's findings (in addition to the main appeal). If we do not dislodge the Judge's
findings, there is a risk that the recusal application succeeds, but on a basis which still leaves
certain damaging findings in place for the new Judge to be bound by/ rely upon.

However, on balance, we do not think it is a good idea to broaden the appeal in this way. The main
goal must be to get the Judge off the case, and anything that distracts from that is not worthwhile.
We did, though, want to flag this risk - that by not attacking the findings themselves on the ground of
bias they could outlive Fraser J's participation in this case.

If | have missed anything out, no doubt David will say so.

Best wishes

Gideon

Gideon Cohen
Barrister

One Essex Court
Temple

London EC4Y 9AR

Switchboard:
| GRO

Fax number:

GRO

' www.oeclaw.co.uk
The contents of this email are CONFIDENTIAL and may be PRIVILEGED. If you are not the intended
recipient, please telephone GRO and delete this email.

Andrew Parsons
Partner
Womble Bond Dickinson (UK) LLP
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soon as possible and delete any copies. Unauthorised use, dissemination, distribution, publication
or copying of this communication or attachments is prohibited and may be unlawful. Information
about how we use personal data is in our Privacy Policy on our website.

Any files attached to this e-mail will have been checked by us with virus detection software before
transmission. Womble Bond Dickinson (UK) LLP accepts no liability for any loss or damage which
may be caused by software viruses and you should carry out your own virus checks before opening
any attachment.

Content of this email which does not relate to the official business of Womble Bond Dickinson (UK)
LLP, is neither given nor endorsed by it.

This email is sent by Womble Bond Dickinson (UK) LLP which is a limited liability partnership
registered in England and Wales under number OC317661. Our registered office is 4 More London
Riverside, London, SE1 2AU, where a list of members' names is open to inspection. We use the term
partner to refer to a member of the LLP, or an employee or consultant who is of equivalent standing.
Our VAT registration number is GB123393627.

Womble Bond Dickinson (UK) LLP is a member of Womble Bond Dickinson (International) Limited,
which consists of independent and autonomous law firms providing services in the US, the UK, and
elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is
not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond
Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see
www.womblebonddickinson.com/legal notices for further details.

Womble Bond Dickinson (UK) LLP is authorised and requlated by the Solicitors Regulation
Authority.
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