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THE POST OFFICE HORIZON IT INQUIRY
OPENING STATEMENT ON BEHALF OF
UK GOVERNMENT INVESTMENTS
INTRODUCTION
1. This Opening Statement is made on behalf of UK Government Investments

Limited (UKGI). Its purpose is to outline the relevant aspects of UKGI's
involvement in, and knowledge of, the issues relating to the Horizon IT system
(Horizon), insofar as relevant to the Inquiry’s terms of reference. In addition, and
without seeking to pre-empt the Inquiry’s investigation, UKGI sets out, in this
Opening Statement, its reflections on the key aspects of the chronology and the
lessons it has learned as a result. UKGI's predecessor was known as the
Shareholder Executive (ShEx) and this transition is described in more detail in §28.
Throughout this statement we will refer to ShEx and UKGI as appropriate during

relevant periods, and to UKGI when referring to the organisation as it is now.

2. The principal focus of this Opening Statement is on the issues of ‘Knowledge’” and
‘Government Oversight’ as identified at §49 and §§206-210 of the Inquiry’s List of
Issues respectively, with particular regard to the period from April 2012 when the
first Shareholder Non-Executive Director (Shareholder NED) was appointed to
the Board of Directors of Post Office Limited (POL). The issues relating to
prosecutions (including those listed in the “Abuse of Process’ section of the List of
Issues) are dealt with in a separate, shorter section, reflecting UKGI's limited

knowledge of, and involvement in, the criminal prosecution of subpostmasters.

3. UKGI wishes to make clear, at the outset, that it has sought to apply a rigorous,
reflective and self-critical approach to the analysis of its role in the events with

which this Inquiry is concerned. It has closely followed the human impact
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evidence given to the Inquiry to date and it is intensely aware of the scale of loss
and suffering endured by subpostmasters and their families. UKGI serves as
central government’s centre of excellence for corporate governance and that is a
role it takes very seriously. That requires a frank assessment of whether it, at
various points in its performance of the Shareholder role in respect of POL, could
and should have identified the issues with the approach taken by POL, to its
assessment of Horizon and its dealings with subpostmasters, and taken steps to
mitigate the harm that was caused as a result. It also requires careful consideration
of how UKGI should discharge its functions in the future so as to ensure, as far as
possible, that the correct lessons are learned and the necessary improvements

implemented.

It is with those essential questions that this Opening Statement is concerned. UKGI
wishes to emphasise that it is well aware that conclusions as to what went wrong
and recommendations for future improvement are ultimately matters for the
Chair. However, UKGI has adopted a rigorous and proactive approach to the
analysis of its role in the matters with which the Inquiry is concerned and that
process of analysis and reflection undertaken by UKGI has been underway for
some time. As a result, a significant amount of work has been undertaken by UKGI
to identify the relevant aspects of its involvement, and it is hoped that this
preliminary account of UKGI’s key conclusions will be of assistance to the Inquiry,
even at this early stage of its investigation. Moreover, UKGI has sought to
approach this Inquiry in the manner that the subpostmasters, and the public at
large, would hope and expect of a responsible public authority, and to provide the
Inquiry, at the first available opportunity, with a frank account of its reflections,
the lessons it has learned as a result, and where it considers that improvement is

required.

The reflections set out in this Opening Statement, the analysis of what went
wrong, and the lessons learned, have all been informed by hindsight. The proper
application of hindsight is always one of the most challenging aspects of an
investigation of this nature. It should, of course, be excluded from any assessment
of the real-time actions and judgements of those directly involved in the material

events who did not have the advantage of knowing what has now been
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established through litigation and subsequent investigation. However, the
exclusion of hindsight from the assessment of the actions of those involved in the
material events does not mean that it cannot be applied in learning lessons and
identifying improvements. It is a valuable tool in that process and there should be
no limitations on its use. That is the approach that has been adopted by UKGI in
this Opening Statement.

It is also important to note, at the outset, that the analysis set out in this Opening
Statement is based upon the documentary evidence that UKGI has reviewed to
date, the majority of which consists of its own records (as disclosed to the Inquiry).
There is plainly a great deal more evidence, including witness statements, to be
obtained and considered and it may be that amendments will be made both to the
chronology of material events and the conclusions to be drawn from them.
However, and for the reasons explained more fully in its oral opening statement,
UKGI considers it appropriate to provide the Inquiry (and the other Core
Participants) with its analysis and reflections on the evidence as it currently

stands, and at the first available opportunity.

The Inquiry has made clear that it intends to investigate the implementation and
failings of the Horizon system over the whole of its lifetime, a period of over 20
years. For the reasons set out in more detail below the focus of the investigation
into the role of UKGI, and its predecessor ShEx in these matters is likely to be
focussed on the period starting in April 2012 and the appointment of its first
Shareholder NED to the newly formed POL Board (Board). Prior to that point, we
are not aware that ShEx had any involvement in the development or
implementation of the Horizon system, or in the prosecution of subpostmasters
by Royal Mail Group (RMG). These matters formed part of the day-to-day
management of the business and without a seat on the RMG Board, ShEx would

not have, or expect to receive, updates on operational activity of this nature.

As a result, the focus of these submissions will be on the period starting in 2012
with the formation of the POL Board and ending in 2018 with the conclusion of
the GLO litigation. Rather than adopting a strictly chronological approach, it is

anticipated that the Inquiry may be better assisted by an analysis that addresses
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the key themes and milestones that relate to the involvement of UKGI during this
period, and so these submissions have been structured accordingly. Each section
of these submissions contains an account of UKGI'’s reflections on that aspect of
its involvement, and the final section is concerned with the lessons learned by
UKGI as a result of its reflections and the steps taken to implement those lessons.
The prosecutions issue is dealt with as a discrete topic at the outset because
although prosecutions continued after 2012 (until they were stopped in 2014) the
large majority had occurred before this point, and ShEx and then UKGI’s
involvement in this important aspect of the Inquiry’s terms of reference was

limited. Accordingly, these submissions are structured as follows:

L UKGI - BACKGROUND AND STRUCTURE
1I. PROSECUTIONS

11 THE MEDIATION SCHEME

IV. THE SECOND SIGHT REPORTS

V. THE DELOITTE REVIEW

VL PANORAMA

VII. THE PARKER REVIEW

VIII.  THE LITIGATION

IX. LESSONS LEARNED/UKGI's RESPONSE

In identifying these key milestones in the chronology, and in analysing the
evidence relating to them, UKGI has focussed specifically on its own role and that
of the POL Board, as distinct from the management of the company, and sought
to address squarely the fundamental corporate governance issues that arise from
the contemporaneous evidence: Whether, and if so why, key pieces of work
undertaken or commissioned in order to investigate problems with Horizon were
not presented to the full Board; whether assurances that were provided by the
POL executive management to the Board as to the integrity of the Horizon system
were subjected to adequate scrutiny and challenge by the Board; whether the scale
of the reported discrepancies and the prosecutions of subpostmasters should have
served to cast doubt on those assurances and prompt the commissioning of further

independent investigation on the part of the Board.
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Each relevant stage in the chronology plainly requires its own analysis by
reference to the contemporaneous documentation and it is important to place the
actions of the Board, and ShEx and then UKGI in their proper context. However,
in general terms it seems clear to UKGI, with the benefit of hindsight, that there
were points in the chronology at which there was information which was, or
should have been, made available to the Board which had the potential to cast
doubt on the confident assertions being made by POL’s executive management
regarding the Horizon system which, had it been provided, should have
prompted further debate and challenge, prompted (if necessary) by ShEx and then
UKGI. The quality and sufficiency of the information that went to the POL Board
with respect to Horizon is one of the central features in the examination of how

governance operated within POL during this period.

Of particular significance in this regard are: (i) Deloitte’s Project Zebra full report;
(ii) the final Second Sight report; (iii) the whistleblowing allegations contained in
the Panorama broadcast; and (iv) the report commissioned by Mr Parker (as Chair
of POL Board at the time). It is also important to keep in mind the general context
of persistent concern being expressed by subpostmasters and their
representatives, which was very difficult to reconcile with the assurances being
provided by POL’s executive management. Whilst the Board may not have been
in possession of the full facts from which to form a reliable judgement, its
oversight of the litigation commenced by subpostmasters (which was to become
the GLO) at the early stages could have been more rigorous. The Board could have
also been quicker to recognise that the very fact that subpostmasters were
compelled to launch litigation proceedings in 2016, together with the evidence
being assembled by the subpostmasters, strongly indicated that there was another

side to the story to be more fully interrogated.

Whilst it is plainly for POL’s executive management to account for the decisions
taken as to what information was, and was not, provided to the Board, UKGI
considers that, on reflection, there were opportunities for the Board to appreciate
that there was relevant information available which it had not seen, and to require
provision of that material to it by POL. It is also apparent that, the Board did not

commission its own independent rigorous investigation into the workings of the
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Horizon system in order to obtain a clear understanding of its operation (and
potential failings), and to test the reliability of the assurances that it was being
given by POL’s executive management. Accordingly, and in addition to the need
to rigorously scrutinise the information that is available, a key corporate
governance lesson to be drawn from the handling of the Horizon issues is the
importance of the Board being proactive in satisfying itself that the information
and assurances provided by executive management on complex and controversial

matters is accurate.

These issues are all addressed in further detail below but before turning to the
substance of its submissions, UKGI wishes to acknowledge the injustices,
hardships and distress suffered by the great many subpostmasters and their
families as a result of the deficiencies in the Horizon system and the way in which
they were treated by POL and/or RMG. In addition to those who were wrongfully
accused of and/or prosecuted for criminal offences, there were a great many more
whose lives were ruined. UKGI has observed the human impact hearings
conducted by the Inquiry and has been deeply concerned to hear the accounts of
those who have given evidence and the significant consequences that they
endured. Nothing stated below seeks to detract from those accounts, the
conclusions reached by the Court of Appeal in overturning criminal convictions
or the judgements of Mr Justice Fraser. In preparing this Opening Statement,
UKGI has been acutely conscious of the fact that those affected by this scandal
expect and deserve a frank and comprehensive account of the role played by each

Core Participant, and that is what UKGI has sought to provide.

UKGI - BACKGROUND AND STRUCTURE

The Inquiry will be familiar with the corporate history and structure of POL and
the purpose of this introductory section is limited to identifying, in outline, the
role played by UKGI, and its predecessor ShEx, in POL’s ownership and corporate
governance. A detailed account of the governance structure in place during the
material period is set out in the Response to the Inquiry’s Call for Evidence

provided on behalf of both the Department for Business, Energy and Industrial
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Strategy (BEIS) and UKCI (dated 23 February 2021)' and UKGI’s Response to the
Inquiry’s Information Batch Requests 002 (dated 23 February 2021)2 and 004
(dated 30 April 2021% and 07 May 20214 each of which are adopted without

repetition.

Prior to 2012, POL was a subsidiary of RMG and did not have a substantive board
of directors with independent non-executive directors (NEDs). While there existed
a subsidiary Board of POL (comprised of RMG executives), the key decision-
making body for the group as a whole (and the only substantive board comprising
of a Chair and NEDs) was the board of Royal Mail Holdings Ltd (Holdings). The
Government did not hold a seat on this board, but it did hold a special share in
Holdings, which conferred consent rights over certain actions of Holdings and its
group companies, including the right to request certain types of information from
POL. In sum, the relationship between Holdings and Government at this time was

akin to a private sector institutional shareholder.

The prevailing culture within RMG prior to 2012 was one of strong independence
and the role of government did not extend to the day-to-day management of the
business. The focus of central government’s involvement was on the substantial
strategic challenges faced by the entire group - which included the mails business
run by RMG, the post office counters business run by POL and other areas, such
as the logistics business - as it strove towards sustainable financial viability
(including through improving efficiency, reducing costs, providing support

through subsidies and providing better value for that taxpayer support).

The functions of central government in relation to RMG (including POL) during
that period were carried out by ShEx, which had originally been established as
part of the Cabinet Office in 2003 but had transferred to the (then) Department of
Trade and Industry in 2004 (and subsequently its successor departments). Prior to

2012, whilst POL remained a subsidiary of RMG, there was a team within ShEx

! Document 1, in the schedule of documents appended to this Written Opening Statement
2 Document 2
3 Document 3
4 Document 4
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(separate from the Royal Mail team) which had shareholder responsibility for the
Post Office functions and policy responsibility for POL in respect of the post office
network. This team reported to a Director-level civil servant within ShEx. The
shareholder role during this period included reviewing financial and performance
reports, engaging with the business to secure Government funding to deliver the
policy objectives set for the business by the Department, managing the process for
the appointment of the CEO and Chair and providing policy input on key high-
profile issues (e.g. strike action). The principal aim of Government for POL at this
time was the maintenance of as many post offices as could be kept viable
(including with the assistance of a Government subsidy), a theme which continues
throughout the relevant period. The team were also preparing for the separation
of POL from RMG in connection with the privatisation of Royal Mail. Without a
seat on the board of Holdings, the role of ShEx was limited primarily to receiving
information from RMG and engaging with it on matters of funding (including the
administration of a working capital facility), network change and policy. At this
stage, ShEx did not have the broader shareholder role and corporate governance

responsibilities for POL it was to assume later.

18. The position changed significantly on 1 April 2012 when POL became a public
corporation operating independently from Royal Mail and owned directly by the
Secretary of State for Business, Innovation and Skills (BIS), the predecessor
Department to BEIS, and the preparatory work for the separation completed by
ShEx was actively implemented. As set out in UKGI’s Response to the Inquiry’s
Call for Evidence?, as a public corporation POL was expected to operate at arm’s
length from Ministers and Government. As per the Treasury’s Consolidated
Budgeting Guidance it is a core tenet of the operation of public corporations that
they are afforded, “...appropriate levels of freedom to exercise commercial judgment,
within appropriate delegated authority arrangements that protect departments’s. A key
feature of this devolved governance model meant that neither the Secretary of
State as shareholder, nor Government officials would have had any involvement
in the day-to-day operations of POL. Rather, the responsibility for oversight of

POL’s operations rested with its new Board, comprised of senior management and

5Ibid, Document 1
¢ Document 5
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independent non-executive directors, including a representative of the Secretary
of State, through ShEx, in the form of a Shareholder NED. It is not for central
government to micro-manage the operation of large commercial entities such as
POL and there are good and obvious reasons why they should be given the
autonomy, subject to the oversight of their boards, to take decisions in the best
commercial interests of the business. The challenges faced by this newly-formed
Board were substantial. The establishment of POL as an independent entity
following its separation from Royal Mail was a very significant undertaking in its
own right and had to be managed alongside the numerous issues which were

considered existential threats to the business.

POL also had an executive management team which was responsible for executing
the operations of the company, and which was led by a chief executive and subject
to the control and oversight of the Board. As in almost all companies, it was the
responsibility of the executive management team to provide the Board with
accurate, up-to-date, information on the operation and management of the
company and it was the responsibility of the Board to satisfy itself that the
company was being properly and effectively run, including by requiring the
executive management team to provide further information, should that be

necessary.

Post its separation from RMG in 2012, ShEx continued to perform a shareholder
role for POL. It performed this in two primary ways, via a dedicated shareholder
team (the Shareholder Team) and by holding a non-executive Director seat (the
Shareholder NED) on the POL Board. The appointment of a Shareholder NED to
the POL Board was a novel concept for Government at the time. Prior to 2012, very
few Arm’s Length Bodies (ALBs) had Government officials on their boards in a
shareholder representative capacity, and the appointment of such a NED to the
POL Board reflected a shift in approach to asset ownership designed to provide
Government with an enhanced line of sight into ALBs activities. Given its historic
independence from Government, convincing POL to allow a Shareholder NED

onto its new Board was particularly challenging.
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The role of the Shareholder NED is an important lever in the performance of the
shareholder role. Key aspects of the role of the Shareholder NED are set out in
UKGI's Response to the Inquiry’s Call for Evidence at §§ N to P7. Unlike other
NEDs on the POL Board, the Shareholder NED is not appointed to the POL Board
to provide specific subject matter expertise. Rather, the officials that perform the
role of the Shareholder NED are primarily appointed for their ability to bring a
government perspective to aid the POL Board’s decision-making. It is also
important to note that the Shareholder NED is only one of a number of members
of the Board, and their responsibilities, as set out in the Companies Act 2006, are
the same as those of their fellow directors. The Shareholder NED participates in
collective decision making around the Board table, in the same way as their
colleagues, and does not have any powers to direct the actions of the Board or

override decisions of which they do not approve.

Although the Shareholder NED had, and continues to have, the same legal
obligations and responsibilities as other NEDs on the POL Board, the discharge of
their functions also involves regular interactions with Government, in keeping
with the purpose of their role in enhancing Government’s visibility of activities
within POL. A key tenet of this enhanced visibility is the information flow that the
Shareholder NED, together with their Board colleagues, receive in Board papers
from the management team. At the inception of the role in 2012, the Shareholder
NED met regularly with the designated Shareholder Team within ShEx and also
had some interaction with Ministers. Over time, the Shareholder NED’s
engagement with the Department and the Shareholder Team has become more
intensive. For example, the Shareholder NED now regularly meets with BEIS
officials within the separate BEIS POL policy team and, when appropriate,
Ministers to discuss developments at POL and relevant Departmental / Ministerial
interests, and provides this relevant context and perspective to the POL Board to
aid its decision-making. They also provide BEIS with insight into the quality of

the POL Board and management in the performance of their functions.

Ibid, Document 1
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23. In addition, as set out in the Response to the Inquiry’s Call for Evidence?, the
present-day position is that the Shareholder NED also leads, and is supported by,
the Shareholder Team, which interacts with the POL executive management and
BEIS officials at a working level on a regular basis. Key aspects of the Shareholder
Team’s present-day responsibilities are set out in the Response to the Inquiry’s
Call for Evidence at §§ ] to P. Whilst the Shareholder Team role has been subject
to a degree of evolution since 2012, its role and responsibilities included assessing
and monitoring financial performance, negotiating Government funding
arrangements with POL and promoting effective corporate governance within
POL (for example, in its role in appointing the CEO and Chair to the Board), as

well as (until 2018) performing a policy role.

24, Again, the Shareholder NED’s role as the head of the Shareholder Team was not
a feature of the role in 2012 and has evolved over time. In the early years following
POL’s establishment as an independent corporation (2012-2014) the Shareholder
NED and the Shareholder Team operated as separate, but collaborative, units,
with the former focussed on their responsibilities as a member of the Board and
the latter focussed on policy, governance, finance and commercial issues
concerning POL. The Shareholder NED and head of the Shareholder Team
interacted on a regular basis, but the sharing of information between the
Shareholder NED and Shareholder Team was initially subject to certain
restrictions. In 2014, the structure was amended and the Shareholder NED became
the head of the Shareholder Team, and over time the relationship with POL
developed such that the Shareholder Team were able to receive full sight of POL
Board papers and information shared with the Shareholder NED. We set out

below.

25. The first Government official to act as Shareholder NED, Susannah Storey, who
held the post until March 2014, was on the Pensions sub-committee, on the Audit,
Risk and Compliance (ARC) sub-committee only briefly until March 2013, was not

on the Remuneration sub-committee at POL and was also not the head of the

8 Ibid, Document 1
9 Ibid, Document 1
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Shareholder Team. Part of the rationale for this arrangement at the time was to
accommodate a deep-seated concern within POL that having a ShEx Shareholder
Team member on the Board at a time when POL was negotiating funding

arrangements would create an unacceptable conflict of interest.

26. In March 2014, Richard Callard succeeded Ms Storey as the Shareholder NED.
Since December 2013, he had also been the head of the Shareholder Team which
meant that upon appointment as Shareholder NED he was able to provide a more
direct line of communication between the POL Board, the Shareholder Team, and
Ministers, as a consequence of the more regular day to day contact with the
Shareholder Team as a whole. This had the consequence of ensuring that the
Shareholder Team and Government were sighted more contemporaneously on
relevant aspects of Board decision making, and the Shareholder NED was more
integrated into the day-to-day Shareholder Team activity at a working level. He
also sat on a number of POL Board sub-committees during his tenure including
the Pensions sub-committee, the ARC sub-committee (from January 2016), and the
Project Sparrow sub-committee (from its inception in April 2014; Project Sparrow
was concerned with issues relating to Horizon). Mr Callard’s role and
responsibilities remained essentially unchanged following the transfer of ShEx’s

functions to UKGI in April 2016.

27. Mr Callard remained in post until March 2018 when he was succeeded, as
Shareholder NED and head of the UKGI Shareholder Team, by Tom Cooper, who
continues in that role to date. In addition to the POL Board, he currently sits on
the Remuneration, ARC and HRC (Historical Remediation Committee - since its
inception in July 2021). From 2018-2020 he also sat on the Board’s Postmaster
Litigation Sub-committee. Although the essential structure of Mr Cooper’s role is
unaltered there has been a process of formalising the governance arrangements,
both between BEIS and UKGI (through an updated Memorandum of
Understanding, the most recent of which is dated 12 December 2019)1¢, between

BEIS and POL (through the Articles of Association, the most recent of which are

10 Document 6

12
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dated 1 April 2020)"" and between BEIS, UKGI and POL (through a Framework

Document, the most recent of which is dated March 2020)12.

28. In April 2016, ShEx’s functions were transferred via a machinery of government
change (alongside UK Financial Investments Limited) to create the corporate
structure of UKGI as it exists today. In practice this meant that the civil servants
that had comprised the ShEx division within BEIS (and its predecessor
Departments) along with UKFI were transferred to a company wholly owned by
His Majesty’s Treasury, operating outside and independently of a Government
Department. Since 2016 UKGI has an independent Board and a range of clearly
defined responsibilities set out in its own Framework Document!3. The transition
from ShEx to UKGI did not result in any fundamental change in the structure of
its role in relation to POL. A Shareholder NED remained on the POL Board and
that individual remained the head of the Shareholder Team within UKGIL.

29. Throughout the period during which UKGI has performed the shareholder role in
respect of POL on behalf of BEIS, it has also continually worked to establish and
develop its own corporate reporting procedures and risk registers as distinct to
those ShEx adopted from within a Government Department. These are now
ultimately overseen by the UKGI Board. The net effect is that the corporate
governance role performed by the UKGI Shareholder Team has developed,
alongside the sophistication of the organisation in general, throughout its

existence to become more formally structured.

30. There is one further aspect of the structural arrangements which should be noted
at the outset. In 2018, BEIS and UKGI took the decision that the policy and
shareholder functions should be separated, with the UKGI Shareholder Team
focussed purely on commercial and governance matters and a dedicated BEIS
Policy Team taking the lead on policy matters. This decision was made: (i) to align
the governance of POL to the best practice model adopted for other BEIS owned

ALBs (which is to separate the policy and shareholder function); and (ii) as a

1 Document 7
2 Document 8
13 Ibid, Document 8
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consequence of the increased volume and complexity of policy-related
interactions between POL and BEIS, including (but not only), due to the issues
relating to Horizon. The benefits of this new structure are addressed at §256
below. Prior to its adoption, and for the majority of the material period, the role of
the Shareholder Team (including the Shareholder NED) included advising

Ministers on the then limited matters of policy relating to POL.

Finally, it is important to note the context in which ShEx and then UKGI was
performing its role from 2012 onwards and the multiple issues on which that it
was engaging with POL as the shareholder representative. For example, matters
with which the POL Shareholder Teams in ShEx and UKGI were engaged (at
various points in the chronology) included, among others, establishing the
governance of POL as an entity separate from Royal Mail, provision of (and State
Aid approvals for) subsidy funding, consideration of mutualisation, pension
arrangements and Network Transformation. All of these items were considered
by ShEx and then UKGI as existential matters for the business which were key to

the continued viability of the Post Office network.

Having summarised the Shareholder Teams’ and the Shareholder NEDs’ roles and
responsibilities over the relevant period, we now turn to what we perceive to be
the key aspects of the chronology from UKGI's perspective, and our reflections

upon them.

PROSECUTIONS

The issue of POL’s prosecution of subpostmasters and others arises throughout

the period covered by these submissions and is therefore addressed as a discrete

topic, rather than being dealt with piecemeal as and when it arises in the

chronology.

14
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2012

34. In the period between 1999 and 2020 over 900 private prosecutions were brought
against subpostmasters and others!4. Prior to 1 April 2012, responsibility for
bringing those criminal prosecutions sat with RMG. The team conducting these
prosecutions dealt with all prosecution activity (including theft from post,
interference with mail etc.) at a group-wide level. Following the transfer of
responsibilities to POL, 78 further prosecutions were brought!s, before ceasing

altogether in 2016.

35. This transfer of responsibilities, as part of the separation of POL from RMG, also
coincided with ShEXx first having a seat on the POL Board, with Susannah Storey
being appointed as the Shareholder NED. During this initial stage, very limited
information concerning POL'’s criminal prosecutions against subpostmasters was
provided to the Board: the “significant litigation” reports that were circulated as
part of the Board’s papers from April 2012 were for noting and summarised civil

claims only?6,

36. In July 2012, a spreadsheet of the “Top-10 Criminal Cases’ was first appended to the
significant litigation report. By September this had been reframed to detail the
‘principal criminal cases brought by POL’, defined as cases involving more than

£500,000 or which were of a sensitive nature!”.

37. During this period, the Department’s oversight of POL’s operations was limited:
at a meeting of the POL Board in May 2012, the Shareholder NED (Susannah
Storey) confirmed - in line with an agreement between POL and ShEx to address
POL'’s concerns about conflicts and information flow - that she would not be
sharing Board papers with her colleagues in ShEx!8. Accordingly, even when

issues concerning the prosecution of certain MPs’ constituents were raised during

4 Document 9

15 Tbid, Document 9, which confirms 2012: x47; 2013: x27; 2015: x4
18 Document 10

17 Document 11

18 Document 12
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the Board’s meeting in May 2012, this was not information that would have been

formally passed back to the Department.

38. In October 2012, the Board were informed that an independent investigator - later
confirmed to be Second Sight (as described in more detail at §65 and then §114
below) - had been appointed to review “...up to 10 cases where SPMs allege that
Horizon caused them losses”'°. The Shareholder NED and Shareholder Team were

both aware of, and welcomed, this initiative.

2013

39. Second Sight continued with this work up until July 2013, when its interim report
was delivered and disclosed to Parliament. At the Board’s meeting on 16 July 2013,
POL’s CEO (Paula Vennells) provided the Board with an update on Horizon and
the Second Sight report. The minutes record that, “...the Board were concerned that
the [Second Sight] review opened the Business up to claims of wrongful prosecution”?,
reflecting a degree of caution on the Board’s part, of which Susannah Storey was

a member.

40. What the Board does not appear to have been informed about, however, is POL’s
receipt of legal advice the previous day, in which Simon Clarke of Cartwright King
Solicitors had advised POL that it had “breach[ed its] duty as a prosecutor’ in failing
to provide disclosure of ‘bugs” in the Horizon system (quoted in Hamilton v Post
Office at §862). Indeed, there is nothing in the evidence we have seen to suggest
that this advice was ever shared with the POL Board (and therefore the
Shareholder NED), the Shareholder Team or the Department. That is also the case
in respect of: (a) the three conference calls that are understood to have taken place
in the days following POL's receipt of Mr Clarke’s initial advice; and (b) in respect
of Mr Clarke’s follow-up advice dated 2 August 2013, in which he is understood,

to have “...emphasised the seriousness of any attempt to abrogate the duty to record and

¥ Document 13
20 Document 14
2l Document 15
2 Document 16, paragraph 82 onwards

16
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retain material, observing that a decision to do so may well amount to a conspiracy to

pervert the course of justice” (as summarised in Hamilton v Post Office at §89%).

41. Instead, what was communicated to the POL Board at its meeting on 25 September
2013, was that Brian Altman QC had been instructed to oversee the process by
which Cartwright King were reviewing POL’s historical criminal cases; to advise
on POL’s continued disclosure obligations; and to recommend whether POL
should continue to bring private prosecutions, and if so, to assist with re-drafting
POL'’s prosecutions policy. From ShEx’s perspective, the instruction of a highly
regarded senior criminal QC (and former First Senior Treasury Counsel) to carry
out these tasks appeared to be a reasonable response to the concerns that had been

raised following receipt of Second Sight’s interim report.

42, Ahead of the Board’s meeting on 31 October 2013, POL’s CEO (Paula Vennells)
prepared a report?* addressing eight issues, the last of which summarised the
progress of Project Sparrow and included an explanation that Cartwright King
had completed its review of 301 past prosecutions and had concluded that
disclosure of Second Sight’s interim report was appropriate in 10 of those cases?.
Ms Vennells also explained that Brian Altman QC’s review of the overall process
had reached the conclusion that the process was “fundamentally sound”. Whilst any
disclosure issues were plainly important to resolve, the overall impression created
by the CEO’s update can reasonably be described as positive. That impression
would also have been reinforced by the ‘significant litigation” paper provided to
the Board for noting, which stated that “...no appeal has been made to the Court of
Appeal against any conviction obtained in the criminal courts, following [disclosure of]

the Interim Report’6.

43. As a member of the Board, the Shareholder NED (Susannah Storey) would have
received the CEQ’s paper and litigation report. However, as the minutes indicate,

she left the meeting before the CEO's report was discussed?. Even if she had still

2 Ibid, Document 16, paragraph 89
* Document 17, pages 18 - 22

% Ibid, Document 17, page 22

% Ibid, Document 17, page 148

% Document 18

17



SUBS0000006
SUBS0000006

been present, the minutes record that the only discussion of the Project Sparrow
element of the CEO’s report, was focussed on the mediation scheme (the Scheme)
and not on the review of past criminal prosecutions, indicating that
(notwithstanding its significance) the prosecutions review did not feature as a top

priority amongst the Board’s considerations at the time.

44, The evidence indicates that in November 2013, POL’s ARC sub-committee met
and discussed the issue of prosecutions?. From a ShEx and then UKGI
perspective, it should be noted that the Shareholder NED did not have a position
on the ARC sub-committee at this time and would not therefore have been privy
to the committee’s discussions, except insofar as these were reported to the full
Board. In the absence of a NED position on the ARC sub-committee, there was
also no mechanism by which the Shareholder Team within ShEx would have had

access to any of the sub-committee’s reports.

45. The POL Board next met on 27 November 2013, although Susannah Storey gave
her apologies and was not in attendance®. In relation to prosecutions, the Board
received a Project Sparrow Update paper which explained that the overall policy
for investigating and prosecuting future criminal cases had been presented to the
ARC sub-committee on 18 November 2013%. The minutes of the November Board
meeting confirm that the Board discussed: (i) past prosecutions and whether those
cases would be included in the mediation process; (ii) the approach to future
prosecutions; and (iii) the fact that the ARC sub-committee had not reached any
decisions on the issue. POL’s CEO (Paula Vennells) also explained that
prosecutions were not brought lightly and that the business was reviewing its
approach, alongside other deterrents (e.g. suspension or giving notice to
subpostmasters). Referring to the details of the four cases in the ‘significant
litigation” paper®! (which again was noted), it was suggested that there was a need
to continue to prosecute, where appropriate. The Board therefore agreed that it

would consider the approach to prosecutions again at a later date, alongside

2 Document 19

2 Document 20

% Document 21, pages 1 -2

31 Ibid, Document 21, pages 73 - 75
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improved support processes for subpostmasters, so as to reduce cases. The
minutes record that the Board asked for a note explaining who had been named
in past prosecutions and the liability of the business and individual Board

members, again demonstrating a degree of caution and oversight.

2014

46. By the time the POL Board met on 21 January 2014°2, POL had resolved not to start
any new criminal prosecutions (as explained in the “significant litigation” paper)
and was planning to discuss its future approach to criminal prosecutions at its
Board meeting in February, with the issues first being considered by the ARC sub-

committee in advance of that meeting.

47. On 11 February 2014, the evidence indicates that the ARC sub-committee received
a paper setting out options concerning future prosecutions®. The report referred
to the existing charging policy of prosecuting subpostmasters for false accounting
combined with theft and/or fraud, noting that defendants typically pleaded guilty
to a charge of false accounting, with the charge of theft then being dropped. The
report also examined the financial implications of a change in policy, whilst
highlighting in paragraph 3.3 that recovery rates should be “treated with a degree of
caution” as it was “well established that the purpose of criminal prosecutions is to punish
and deter wrongdoing, not to recover financial loss: this must be our guiding principle.
Should we bring a prosecution for any other reason, Post Office and its Board run the risk
of being accused of abusing the Criminal Justice System, with attendant reputational

damage’.

48. Having considered the three options identified in the report, the minutes®
indicate that the ARC sub-committee endorsed ‘Option B’ - pursuing a
prosecutions policy more focussed on more egregious misconduct - e.g. higher-
value cases/cases involving vulnerable members of society/cases involving

particularly wilful wrongdoing - and engaging with the police in relation to other

32 Document 22
33 Document 23
34 Document 24
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matters. This decision was made on the clear understanding that the policy would
be regularly reviewed (at least once a year), with a view to considering whether,
in light of the experience that had then been gained, any further changes would

be appropriate.

49. On 13 February 2014, the evidence indicates that POL’s Executive Committee
(ExCo) also met and endorsed ‘Option B’, subject to Board approval. Although we
have not seen any minutes of the ExCo meeting, it is understood from a summary
of their discussions contained within a report to the POL Board on 18 February
2014%, that it discussed the civil recovery process as an alternative to recovery
through the criminal courts and how the proposed changes to the Prosecutions
Policy would require an individual re-assessment of so called “stacked cases” (i.e.
those cases where an investigation into a loss or an alleged loss had taken place
and the subpostmaster was waiting to hear the outcome of that investigation),

with many cases expected not to be taken forward.

50. On 26 February 2014, the POL Board met and considered (amongst other items) a
review of POL’s current prosecution policy®. The Shareholder NED (Susannah
Storey) attended the meeting, along with Richard Callard as the Shareholder NED
Designate (who attended as an observer in light of Ms Storey’s impending
departure). A report prepared by the interim General Counsel (Chris Aujard)?”
was presented to the Board, summarising the discussions that had taken place at
the recent ARC sub-committee and ExCo meetings and seeking approval to
implement ‘Option B’, with the policy to be subject to review at least once per year.
Attached to his report was the report submitted to the ARC sub-committee on 11
February® and a reactive communications briefing®, provided in recognition of
the fact that changes to the current policy would be likely to attract stakeholder
interest. Having noted the summary of discussions that had taken place at the
ARC sub-committee and ExCo meetings, the Board approved the implementation

of Option B, as a new Prosecutions Policy.

35 Document 25
36 Document 26
37 Ibid, Document 25
38 Ibid, Document 23
3 Document 27
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51. From ShEx’s perspective, POL’s decision to review its prosecutions policy,
supported by advice from Brian Altman QC, appeared to be a sensible and
constructive response. The POL Board was still in its relative infancy, having only
been established less than two years earlier, and the prosecutions issue had been
ongoing for many years prior to its establishment. In those circumstances,
commissioning a review of the prosecutions policy, informed by independent
expert advice, was a proactive way of seeking to get to grips with the issue. The
fact that several hundred historic cases had been reviewed by a firm of solicitors
and only a very limited number of those had required disclosure of Second Sight’s
interim report, also contributed to a picture that was broadly reassuring,

suggesting that, in the vast majority of cases, there was no cause for concern.

52. Throughout the summer of 2014, the POL Board continued to meet, but nothing
of relevance to prosecutions appears to have been discussed. On 9 September 2014,
Cartwright King completed Phase Two of its review of historic criminal
prosecutions (237 additional cases), but again there is nothing in the Board’s
minutes of 25 September 20144 to indicate that the review was discussed at the
Board. In a report for that meeting concerning the Scheme*, POL’s interim
General Counsel (Chris Aujard) did indicate, however, that POL had found
nothing in any of the 73 cases which had been investigated within the Scheme that
raised concerns about faults with the Horizon system, the safety of convictions, or
POL’s liability for the losses being claimed by applicants. Once again, the message
to the Board was a generally reassuring one, which the Board would not appear

to have challenged.

Q1
w

During the autumn of 2014, a draft of POL’s new prosecutions policy prepared by
Brian Altman QC was presented to POL and is understood to have been being
considered internally. A copy of the draft was not provided to the POL Board
however and it took over a year before a final copy was eventually presented to

the Board for noting (in January 2016)4.

40 Document 28
41 Document 29, page 135
42 Document 30
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2015

54. When the POL Board met on 28 January 2015, the CEO provided a paper updating
the Board on a number of matters, including Project Sparrow#. She informed the
Board that the investigation of all cases within the Scheme was now complete and,
significantly, stated that: “To date, we have found no evidence, nor has any been
provided by either an Applicant or Second Sight, of either faults with the Horizon system
or unsafe convictions, and we are not aware that any convictions have been appealed.” 1t
is not clear whether the CEO was aware of Simon Clarke’s advice in July and
August of 20134, but once again, her report provided significant reassurance to
the Board and Shareholder NED (Richard Callard), that there were no concerns
with POL’s previous prosecutions. The minutes of the meeting record that this
aspect of the CEO’s paper was not discussed*’, which may indicate that it was not

considered to be controversial.

55. In or around February 2015, the CCRC contacted POL asking for information
about Brian Altman QC’s review of POL’s prosecutions policy. The CCRC's
request was discussed at the next meeting of the Sparrow sub-committee on the
18 February 2015%. A report prepared for the meeting?, explained that POL had
been contacted by the “Criminal Cases Review Commission with a broad request for
information based on Sir [sic.] Brian Altman QC's review of our procedures in relation to
prosecutions” and that Second Sight had “...started to openly criticise Post Office’s
approach to prosecution in their case review reports”. The report nevertheless stated
that POL had completed “...investigations into all cases in the Scheme and secured
confirmation that the Horizon platform works as it should”. Whilst the referral of cases
to the CCRC will have given pause for thought, the impression given by this
report concerning Horizon, and in particular the comfort provided by Brian
Altman QC’s conclusion that prosecutions had been handled appropriately, was
once again reassuring. At the very least, as a new member of the POL Board and
Sparrow sub-committee, UKGIl would suggest that it was not unreasonable for the

Shareholder NED to view it in this way, and to regard the CCRC as the

4 Document 31, page 7
4 Tbid, Document 16

45 Document 32

46 Document 33

¥ Document 34
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appropriate body to review POL’s implementation of its prosecution procedures,
at least in the first instance. The minutes of the meeting state that the sub-
committee asked POL to consider how it could engage constructively with the
CCRC and under what circumstances it might share the report written by Mr
Altman QC with them#. From ShEx’s perspective, the committee’s direction for

the business to engage constructively with the CCRC was plainly appropriate.

56. On the 9 April 2015, Second Sight presented its final report® to POL (see §§118-
140 below). Within the report, Second Sight stated the following relating to

prosecutions:

“25.21 We are aware of cases where criminal charges have been brought which appear
to have been motivated primarily by Post office’s desire to recover losses. In some cases,
those criminal charges do not seem to have been supported by the necessary degree of
evidence and have been dropped prior to trial, often as part of an agreement to accept a
guilty plea to a lesser charge of false accounting, so long as the defendant agreed to

repay all the missing funds”.

“25.22 We have also been told of agreement whereby no mention was to be made in

court, by the defendant, of any criticism of the Horizon system”

“25.23 We remain concerned that some of these decisions to prosecute may have been
contrary to the Code of Crown Prosecutors with which Post office, a private prosecutor,

is required to comply”

57. On 15 April 2015, POL issued a detailed responses?, in which it suggested that the
issues raised by Second Sight concerning prosecutions were outside the scope of
the Scheme, which was to consider Horizon and associated issues, and also
outside of Second Sight's expertise as forensic accountants. POL therefore
disputed Second Sight's findings in section 25 of its report, as being *...based on

generalised and anecdotal assertion which is unsubstantiated'.

48 Ibid, Document 33
¥ Document 35
%0 Document 36
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58. A copy of Second Sight’s final report and POL’s response was provided to the
Department upon ShEx’s request5!, but does not appear to have been circulated to
the full Board. With the benefit of hindsight, the decision not to circulate the final
report to the Board is a difficult one to justify. That said, the causative effect of the
omission is more difficult to assess and it might fairly be observed that, even if the
documents had been presented, and the Board had the opportunity to further
interrogate the respective merits of the two competing and very detailed accounts
that were being presented by Second Sight and POL, it is very difficult confidently
to conclude whether this would have enabled the Board to have come to a clear

conclusion on the Horizon issue.

Reflection

-

59. UKGI has reflected carefully on how the issue of prosecutions arose at a Board
and shareholder level during the relevant period, having particular regard to the
information that was provided to the Shareholder NEDs (Susannah Storey and

Richard Callard) at various stages.

60. UKGI would suggest that it is important to recognise that the significant majority
of criminal prosecutions took place prior to the transfer of authority to bring such
prosecutions from RMG to POL in April 2012 and that many of the failings,

particularly relating to disclosure, concern cases that occurred prior to this point52,

6l. After the transfer of authority occurred, UKGI would also suggest that the issue
of prosecutions was generally given limited prominence within the issues
considered by the Board, with details often only appearing relatively late in the
Board pack and in statistical form, simply to be noted. Given that the prosecution
of a subpostmaster by POL is always to be regarded as a significant step which
has profound implications for the individual concerned, and that the prosecutions
were ongoing (albeit much fewer than the pre-2012 period) the level of attention
given by the Board to the prosecutions issue appears incongruous. That said, even

when the issue was discussed in greater detail, the clear impression given by the

51 Document 37
52 See, for example, the findings of the Court of Appeal in Hamilton v Post Office in relation to the case
of Seema Misra, that occurred during 2009 and 2010
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POL executive management to the Board was reassuring: that experts in criminal
law had been appointed to review past criminal cases and POL’s approach to
prosecutions and that, in the significant majority of those cases, no concerning

issues had been identified.

62. Even when more explicit criticisms came to the fore following receipt of Second
Sight’s Part 2 report, POL’s response was to issue a detailed rebuttal>t. UKGI has
considered whether the Shareholder Team should have pushed for a copy of the
Second Sight Report and POL’s response to be provided to the full Board for
consideration, and acknowledges that this would have at least provided an
opportunity for the Board to challenge the account provided by POL’s executive
management. However, and for the reasons discussed below (§127), it is difficult
to envisage how the Board might have been in a position to adjudicate between

the two competing narratives in light of the information available to it at the time.

63. UKGI acknowledges that the involvement of the CCRC naturally highlighted the
fact that there might be an issue which required consideration and remedying,
and that - with the benefit of hindsight - more might have been done by the POL
Board to fully explore the basis for this involvement. However, there can be no
doubt that, in directing the business to cooperate with the CCRC, the Shareholder
NED, as a member of the Sparrow sub-committee and POL Board, acted
appropriately. ShEx also provided the CCRC with practical assistance in accessing
the relevant files it had, and informed the Department of the CCRC’s involvement.
Furthermore, once the CCRC were engaged, it is suggested that it was also correct
for the Shareholder Department not to involve itself in that process and to allow

the CCRC to fulfil its function independently, in accordance with the law.

64. Finally, whilst it is recognised that there were significant delays in POL’s
executive management presenting a copy of its new prosecution policy to the
Board, UKGI would suggest that the delay is unlikely to have been of any material
consequence as No new prosecutions were being carried out by POL during this

period.

% Ibid, Document 35
5 Ibhid, Document 36
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III. THE MEDIATION SCHEME

65. At a Board meeting on 23 May 2012, POL’s Chief Executive updated the Board on
a recent meeting she had held with James Arbuthnot MP and Oliver Letwin MP
to discuss the cases of a number of their constituents?. In paragraph (b) of the Any
Other Business section, the Board was informed that the meeting had been ‘a
success” and that POL had undertaken to engage forensic accountants “to investigate
the system and give further comfort to those concerned about these cases.” Second Sight
were engaged to undertake this work, but from the review UKGI has been able to
conduct to date it does not appear as though the Board were involved in the

selection of Second Sight or informed as to the terms of their instruction.

66. Shortly after this Board meeting, a meeting was held between the Minister,
Norman Lamb MP, and Mr Bates of the Justice for Subpostmasters Alliance
(JFSA), that was also attended by two members of the Shareholder Team®¢. The
meeting was convened following a request sent by Mr Bates in February 2012 in
which he outlined the JFSA’s concerns regarding the integrity of the Horizon
system and enclosed a subpostmaster survey undertaken by 100 subpostmasters
indicating how extensive the losses caused by Horizon were considered to be.
As aresult of this meeting, and the associated correspondence, ShEx was informed
of the nature and extent of the JFSA’s concerns regarding Horizon; but it was also
aware, and supportive, of the fact that POL had recently agreed to commission

independent forensic accountants to conduct an investigation into the system.

67. On 8 July 2013, Second Sight issued an interim report setting out the findings of
its investigation thus far entitled ‘interim report into alleged problems with the
Horizon system’. The POL executive’s response to the interim report®, w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>