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HIM Treasury 
a Parliament Street London 5'3' 0 3AG 

p, ~ r Tet 0171 270 1660 Fax 0 171 270 1668.

From theLong1 AthIsor 

klamish Sandison Esq 11 December 1998 
Bird and Bird 
90 Fetter Lane 
LONDON 
EC4A IJP 

HO ON: BA/POCL 

I attach a copy of a letter of today's date from Richard Heaton. Legal Secretariat to the Law 
Officers, which records the Solicitor General's views. Also enclosed is a copy of a note from 
Treasury. Counsel Jonathan Crow. 

2. May I draw to your attention and to the attention of copy addressees the convention that 
Law Officers' advice(or the fact that it has been obtained) should disclosed to sIi not be di 1 ob a ncd) d   s osod outside 
'Govern nent, other than, in this case, the public sector parties and their representatives who need 
to see it. 

G RO 
- ----•--•-•--•-. --.-•-.-•-.-.-.-- Copy addressees as attached 

- - Hamish Sandison Bird and Bird 
(Please copy to Catherine Milton - Bird and BlrcR N RICKS Jell Triggs Slaughter and May 
(Please Copy to N Gray -Slaughter and May) 
Sarah Graham -1llSS 
Ron Powell DSS 
Clive Osborne - DTI Solicitors 
Catherine Churchard Post Office 
Jonathan Evans - Post Office - -
David Sibbick Director Post DTI - 
George McCorkell - BA 
GeofMulgan - No.I0 Policy Unit 
Chris Wood -Cabinet Office . 

TRLCi°ED - COMMERCIAL 
LEGALLY PRIVILEGED 
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TUF LEGAL SECRETARIAT TO TH9 LAW OFFICE-Rs 

ATTORNEY GENERAL'S CHAMBERS 

9 BUCKINGHAM GATE 

LONDONSW?E GJP 
Genet enquiries 0171-171 2400 
DIFect fine 0171•t1t —

Robert Ricks Esq 
HM Treasury 
Parliament Street 
London SW 1P 9ACz 

11 December 1998 

fl i-

HORIZON PROJECT 

The Solicitor General has now considered this matter, and I am writing to 
record his views. As you know, .he has had the benefit of advice from 

• Jonathan Crow,Treasury counsel (copy attached). The Solicitor General 
broadly endorses Treasury counsel's reasoning, and would add the following 
observations. 

Intradugtign^

2. The Solicitor Geis , like Treasury ccuxiscl, believes that there is no 
clearly correct contractual construction favouring the DSS or the POOL 
approach. loth are respectable. While the DSS approach (if it' operates 
successfully) offers the quickest get-out should Ministers be determined 
to to to the contract, it also comes the greater risk of ICL Pathway 
alleging breach of con .ct and engaging the public sector parties in 
uncertain and . e iensivc litigation. On the other ha .d, the POOL 
approacl is slcwdr, deprives the public sector pies of the element of. 
control, but is legally safer: 

• _-__struction of e-Autharities A ee cnt 

3. The Solicitor General has seen etraets from the Authorities Agreement 
(but not from the 1) e ent or the POOL afire ent). That 
Agreement contains a. crucial contradiction , in hew it sets out, the 
partie, ' right to terminate. The Solicitor notes theguidance offered by 
Lord Hoffmann in ICS v West Bromwich BS [1998] 1 All ER 98, at 115. 
The words of a contract must be given the natural and ordinary 
meaning. ut where something has gone wrong with the language of a 
contract, the law does not require judges to attribute to the parties an 
intention which they plainly could not have had. - 
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From the Authorities$ point of view, however, Us is a lower hurdle than 
their having to establish default under schedule CS. 

16. More dangerously, Pathway could argue that the notice sets an 
a unreasonable period and sue for anticipathrj breach of contract. The 
length of the period therefore becomes critical. 

17. Those closer to the Agreement will be in a better position to assess what 
period might be set; maxirntun safety points to prescribing the time 
Pathway itself. has said it needs, ̀  and theSolicitor General has seen. 
suggestions that the period might be nine months. However, he 
comments that one aspect of clause 902 is that. the Authorities can 
terminate the entire Agreement on twelve months' notice. Given that, 
and with the considerable period that the contract has already run, 
something less than nine months might be appropriate. 

18. Fiinsally, the Solicitor General comments that a time of the essence notice 
will be seen, correctly, as giving Pathway a final hance to proceed 
according to contract. Ministers should therefore only embark upon 
this course if they regard the performance of the Agreement as 

a 

satisfactory outcome_ If their unequivocal wish is to terminate, the. 
Solicitor believes that it would not be right to make time of the essence. 

I would be grateful if you would copy this letter as necessary within the 
interested departments and public sector parties. 

GRO 
'RICHARD H1 ATO 
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OF ADWCK 

D trodtact on 

i. The De cent of Social Security ("DSS") and 
Post 

Office Counr.i L.Iu ited ('TOC t' 

together the Authorities") arc contemplating teinilnating Project Horizon. The w etual 

relations between the Authorities 
and 

Paths ay under the Project are governed by three 

eg mcnts ("the Reinted Aeemenrs"). A difference has aga bete legal 3viscr to 

tie PSS( rd & Bird and Roger Kaye QC) aid those 
wing 

fct POCL (Slaugghter& may 

mad 

Nicholas Strauss QC) as to the correct pretatian of the e1zted Agrecmenz. 

2. The Project itself has had a long and not entirely happy commercial. history, I will o. sums 

thet those for who-zn this Nota. Is intended have sonic familiarity with that background, and in 
view cif the teak r h I 

shall not rerun it all here. Th oa(y sigaific.eat event to which 
I should rofer is thatt e Acceptance of Op x Operational Trial should have been achieved by the 
21" Novvmbcr 1997; and it is cenmon ground that it was not. Pathway currently stimstet 

that it will iced until abontJRly 1999 to achievo CTperaticizal Trial. 

3. °Artta T ySoLicitorhas&e kedbobntho ftheLawO1flcs. Auscfei 
ra 

ring 

vvas bald y y aftem tine 8'k December 1998. b n Iawyers for the 
.Authorities (though not including 

their Counsel) and for the Treasury, This Note records the 
matters upon which a 

coascasus 

was achy 
and 

also reflects the advica I gave i n
conferenu 

on Infers 

whcrcthereremained a 

differcncn of 

opinion betwn those 

advising 

the 

DSS and 

those 

advl Fng 

FQt „ 

4. My own familiarity with this case is limited in that I have only seen cdracts from the 
relevant 

confr 

tts. and 

indeed 

T 

only received 

kWructi

®

ras 

on 

Friday 

of laat 

wed. 

I 

fully 

. 

1 

M 
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10.'Qus of yit th Pat wr y dcf  In order to relynpr apb 4.4 of Schedule C5 

the Authoriticz must ostablish that Acaeptance.of Op t ono Trial is delayed for 13 weeks 

becui of Patfrway"s default. This throws up two q°,uestions, i n rolatiorr to both of which the 

onus of proof Will 1[c on the Au pies: 

10.1. First. & it m ttLr if (a is s like y t* bc the + ) the Autborides have therns cis not 

fulfilled ecJi of their contrrD1 obligations to the Ictte 
rn my vier it is Ikly that 

3 
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thLS will not mftr. l corsltinr that the precondition in paraz ph 4.4 is likely to be 
satisfied if the substantial cau c of tho d®lay is y's default.
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iakx timeoftho seoaceby specifyinganew date bywhichA tancoofCperaticaal 

Trta1 must be aehicved d that there is cxp s contractual mccha ;ism far doing so: 

acre . oil the facts ss they now stated, it is taxi open to the DS S to input a non-

con meclranisraa for starting the clock nmning. I  not deny that the DSS may be 

right in their rguiuent: but the point is very finely-balanced, both as a roaftar of 

cnnsniictloti and ou the facts that have occurrtd, and I would not wanttt see the Authorities 

going lnt® Court with tens, ifnot hundreds, of milli aas ofpetmds at stake on an ezument 

that is nary finely balanced if there Is a less risky alternative. 

13. pjg bak ® : Much time has been spent by the rides la discussing 

the possibility of POCL terminating its participation in the Project on the back of the DSS's 

right to terminate (thc piggy back option"). Pot present pu poses, all that needs to be said 

is that this option can 
. 

be no better in law than the DSS's right to rely an the 13 week notice: 

ifthat scale is flawed, then there be no piggy back. 

14. r Successful reliance on a 13 week notice oftcrmieation would undoubtedly 

provide both ce tainty (in the sense than the period afnoticc is fixed) and an exit mute (in the 

sense that it would terminate the A cents). Ho vievcr, in my view the Pico of a 13 

week notice xs sugge tod by the DS S would be cly to provide Pathway with ample 

opportunity farcaarnding that the Authorities Were in breach of et, 

The g l gon ides iions a1L tin °POC1.'a pftfer 1 Ycute 

L L-allcottsid Fans: The legal considerations affecting POCL's preferred route may ba 

shortly mod: 

15.1. There is no need for the Authorities to demonstrate thar Pathway is in breach of 

contacL. The only precondition that must be sztitled under.clsatse 605 is to sbowthat 

there has been"undue delay" en the part of Pathv, y, which In light fwhat is said in 

F i pk 10. above should be fairly easy to satisfy. 

11/12...'98,13:25 TX/RX NO. 1828 P12 
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15.2. Serving a notice that ntakns time efthe essence for acMeving OprationaJ That by a 
specified date involves the cperaiion of an express contractual rcgune: it does not 
involve inventing or implying any e oahaetua1 tlghts. 

! ~!. 

! ► . ,.l am ': 1 ! • .. . 
l 

IS.4 Tho only basis on which I can seetit Pathway could argue that tl o Authorities were 
not entitled to make time oftb.e essence would be to Tety on 402.13 as prcvidingthe 
only route for icy: however, if that gnmnt were sUccessflil, it would load 
to the conclusion eithet that the Authorities were entitled to serve a 13 week notice 
after all (which would be an own-goal from Pathway's point of view) or, if the 13 
week period had gone, that in order to to ruinau- the neemepts the Authoritjes would 
leave to_ make time of the essence ( eh is exaetly>irhat would have happened). 

ISS. For these reasons, I consider that the totlte suggested by PCCL leaves Pathway with 
less room for manoeuvre as a matter of law. 

16, Policy considera6o: s; Equally, the policy conside ions affecting POClisprefcrrc4 route 
can be A 

16.1. The most significatnt ccsnszdcratk n from a policy point of view is that the sc ice of a 
notice making time ofthc cece does not ofitse-lf oirsata the agreements. Rathee, 
itglves Pathway en opportunity of fulfilling its controctual obligations. Accordingly5
if it is a fixed policy objective for the Authorities to find as exit route as quickly  as 
possible. then this does not achieve that result cleanly, Heever, on the infer action 
ewscney avaiiebtc it 'seems thai Pathway is unlikely to be able to fulfill these 
obllgatioz It Would plainly not be a11IaCWIc for the Authosfdes to daefdc 
unequivocally sleet they wished to tettntnar the act artd then to serve a notice 
making time of;be ssnse 

, 
in the expec€on, and indeed the hopo. that Patb.tay 

would be tunable to complete. However, two results might follow from serving such a 

6 
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notice: either Pathway might collapse financially, or it mgbt find suEei= support 
and cciple the Project If the Authorities decided that they would be equally happy 
with either result; then I do not consider that it could be`regarded'as being in any way + 

• disingenuous to serve a notice Making time of the ess once, and then just,see, whit 
.happened: 

16.2. The next mayor policy consideration is that serving - a ttatice making time ofthe . 
essences would mesa, that the A rides would bave to continue funding'tho Prof ect 
until it was campkted, or until Pathway walked away from It .This obviously 
Involves a medium=te -m financial commitment on the pert of the Authorities. 

16.3. Thirdly, the service of a notic ialdng time of the essence will not n smaiJy 
produce any definitive resolution one way or the other time will continue to run and -. 
the resolution of the Pjojoct will be taken out ofthe Authorities' hands. 

- 17. The legal advisers to bosh DSS and POCL apt that, as a matter of construction, either: - -  
view mctatiaeed in pr raph S above is akuab1c and both argumenta entry inherent 

Jn'cues. Although each nataaraily prefers its own coastnietIom They both accept that it is 
impossible io say that either constt'ttetion is ux argeably right orr- ern •~u bSy wrong. 

18. It is common ground that the rgwneot espoused by the D$ involves the operation of a 
mechanism that is trot oxpressly provided for in the con , end tltet it throws up more . 
legal hurdles for th e Authorities than the route sugge tad by POCL; the difference of • , 
opinion between the lawyrzs rclat~s to the height of those hurdles. 

19. It is common ground that Pathway is currently in 1inasaial difficulties, In that sense time is -
on the Authorities' side: the longer the existing regime continues, the more likely Felhway 
is to commit a breech of contract, or even to walk awaY- 

20, It is believed that Poway Would be wc114ided for the purpose of taking anypossible . 
Prnceedings against the Autltatittcs. It is also common ground that, although their 
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cantrac ual liability under the Related Agreements is capped at £5m ea=b, the Authorities 
may be held liable for substantially greater suss. and the contractual litnitaation of their 

liability may be open to challenge.. I hive not been asked to advise on this aspect 

specifically, but it is worth mentioatng that? if the Related Agrernenls were now terminated 

for c veniexiec there would have to be 12 months' notice and a payment to pathway of 
about f350m. Pathway might well seek to contend that this represents its true loss, and to 

seek damn es'm that amount if tho Aut etitles act in breach of contact On any view, there 

will be a very substantial claim by Pathway ifthe Authorities do act 
in breach ofeontrect. 

That being so, there is a powfu1incentive for the Atirberities 
to adopt whichever course is 

lest likely to lead to their being found in breach of contract. 

Oonelaaioas 

B 

a 
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