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1 attach a copy of a fetter of today’s date from Richard Heaton, Legal Secretariat to the Law
Officers, which records the Solicitor General’s views. Also enclosed is a copy of a note from
Treasury Counsel Jonathan Crow ' ;

|
1 . 2. May I draw to your attention and to the attention of copy addr essees the convention that
o Law Officers’ advice (or the fact that it has been obtained) should not be disclosed outside -
‘ - "Government, other than, in (hzs case, the public sector parties and their representatives who need

to seeit. .
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Direct fine 01711 wana
Robert Ricks Esq
HM Treasury
- Parliament Street
London SW1P 3AG

11 December 1998

HORIZON PROJECT
The Solicitor General has now considered this matter, and I am writing to
record his views. As you know, he has had the benefit of advice from
Jonathan Crow, Treasury counsel (copy attached). - The Solicitor General

- broadly endorses Treasury counsel’s reasoning, and would add the following
observations. o ' ’ . -

' Intrcdugg'gn;- :

2.  The Solicitor General, like Treasury counsel, belleves that there is no
clearly correct contractual construction favouring the DSS or the POCL
approach. Both are respectable. While the DSS approach (if it operates.
successfully) offers the quickest get-out should Ministers be determined
to terminate the contract, it also carries the greater risk of ICL Pathway

- alleging breach of contract-and engaging the ‘public sector parties in
uncertain and .expensive litigation. On the other hand, the POCL .
-approach is slower, deprives the public sector parties of the element of..
control, but is legally safer, o - ’ - '

Construction of the Autharities Agz;eeﬁﬁcrit

3.  The Solicitor General has scen extracts from the Authorities Agreement
' (but not from the DSS agreement or the POCL agreement). That
Agreement contains a crucial contradiction in how it sets out. the
parties’ right to terminate. The Solicitor notes the guidance offered by
Lord Hofimann in ICS v West Bromwich BS [1998] 1 All ER 98, at 115.
The words of a contract must be given théir natural and ordi :
‘meaning. But where sométhing has gone wrong with the language of a
contract, the Jaw does not require judges to atiribute to the parties an
intention which they plainly could not have had. ' P
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In mterprctmg this’ aspcct of the Agreement, the natural place to start is

~ clause 902 (“Termination of Authorities Agreement®). This scts out a
. variety of methods for determination such as insolvency, default which
* the contractor fails to remedy after a period of notice, non-perforrnance

of obligations specified in a Ume-of-thc-esscnce notice (clause 502.2.3)

e and fwelve months notxce

Clause 902.1.5 prcscrves termination pfovisions elsewhere in the

- Agreement.  One such provision is clause 402.6.2, which allows for

termination in relation to the operational trial, although this (with

- cireularity) requires tcrmmatmn in accordance with clause 902.2. But

clause 402.13 provides that “in relation to fajlure of the operational trial

o system successfully to complete the operational trial®, notwithstanding

clause 402.6.2, the Authorities must termlnabc in accordance with
schcdulcs A7 and C5.

Despite suggesuons to the contraxy the Solicitar General does not
regard clause 402,13 as havmg any indcpcndcnt sta.ndmg In other
'words, itisnota texmmauon clause in 1tself ‘

Schedule CB, to which clause 402,13 rcfcrs, provxdes in paragraph 4.4

that if acceptance of the operational trial is delayed because of -

Pathway's default for more. than thirteen weeks, the Authorities can
terminate.  That paragraph refers to clause 902.1.5, which indicates
that paragraph 4.4 is an independerit determmanon provision of the
A@'eemcnt

‘Here, howcvcr is an apparent contradiction. One provision (Qause
- 402.6) says that “time of the essence” is the route to termination in the

event of an wunsuccessful operational trial.  Another provision

(paragraph 4.4 of schedule CS) says that delay in acceptance of the

operational trial because of Pathway’s default for more than thirteen
weeks entitles the Authontxcs o tcrmmate. :

It has becn suggwtcd that the provxsxons may be reconcxled if the time

of the essence notice can only be triggered after the thirteen week

termination period has clapsed. . Ancther ‘way of reconciling the
provisions, suggested by Treasury counscl is to treat paragraph 4.4 as
a particular instance of operational trial fa:lurc, namcly, operation of
tial failure arising from Pa.thway’s default. But cven this, in the

Solicitor Gr.-m:ral’s opinion, is not entirely convmmng

v.'
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11.

12.

Whatever rcconcxhation is preferred, the Solicitor General regards it as

 important that the termination route preferred by DSS requires “that

acceptance of the operational trial is delayed because of the contractor’s
defaul’. A key point, therefors, is how confident the public sector

. parties can be in establishing that the delay in acceptance of the
. operational trial is attributable to Pathway’s default. The Solicitor agrees

with Treasury counsel that this introduces an element of uncertainty;

“he notes that leading counsel for DSS has also described this route as

canymg substanual hugauon nsk”

The Solicitor is in no posxtzon to assess whether Pamway are in default
(or sufficient default). There is an expert report to that cffect; the
Solicitor comments that-in these types of disputes experts tend to
proliferate. In the ‘event of litigation, rcports will almost inevitably be
produced supporf.mg Pathway., : :

The Solicitor also cndorses 'I‘reasury counsel’s analys1s of the addxticnal
legal hurdles presented by the DSS approach. In short, it involves the

‘delayed operation of a right to terminate (if any) which accrued over a

'~ year ago, by means- of a reactivating notice. This is not expressly

14,

provided for in the Agreement but turns on the common law of waiver.
Pathway can be expected to disnute, with some force, the. ava.ﬂabmty of
such a mechanism,

The piggy-backf' option is a variant of the DSS approach It envisages
POCL terminating under clause 902. .10, in reliance on a termination by
DSS under schedule C5. The Solxcxtor comments that this option

‘carries, at the very least, a]l the legal nsbm assoclated with the approach‘

discussed above. -

The Solicitor notes 'I‘rcasury counsel’s neccssaxﬂy hxmtcd obscrvauons

on qua.ntm'n Heisnotina posxtmn to add to them.

Makmz tzme of the essence (thc POCL apnmachl ‘

15.

If a notice is served makmg time of the essence, the Solicitor General

. cannot comment on whether Pathway will comply or walk away, or
- whether it would still take legal action. He regards the risk of Pathway

bringing proceedings as.reduced but not insignificant. It could, for
example, allege that the Authorities are not entitled to serve the notice

‘because there has not been “andue delay® by Pathway (clause 605.4).
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From the Authorifies’ point of view, however, this is a Iowcr hurdie than
their having to establish default under schedule C3. :

16, Morc dangerously, Pathway could | arguc that the notice sets an
unreasonable period and sue for anticipatory breach of contract. The
length of the pcnod therefore becomes critical.

17. Those c.loser to the Agreement will be in a bcttcr posmon to assess what
~ period might be set; maximum safety points to prescribing the time
Pathway itself has said it needs,'and the Solicitor General has seen
suggestions that the period might be nine months. However, he
comments that onc aspect of clause 902 is that the Authorities can
terminate the entire Agréement on twelve months' notice. Given that,
and with the considerable period that the contract has alrcady ran,
somethmg less than nine months might be appropna.te

18. Finally, the Solicitor General comments that a ’ume of the esscnce notice -
will be seen, correctly, as giving Pathway a final ¢chance to proceed
according to contract. Ministers should therefore only embark upon
this course if they regard the performance of the Agreement as a
satisfactory outcome. If their unequivocal wish is to terminate, the .
Solicitor believes that it would not be right to rnake time of the essence. .

I would be grateful if you would capy this letter 8s necessa:y \mthm the
mtcreated departments and publu: sector pa.rtles.

o

4

' RICHARD HEATON
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PROJECT HORIZON

' NOTEOFLEGALADVICE S

Introduction

1. TheDepartment of Socisl Security (“DSS") and Post Office Counters Limited ("FOCL,
" together “the Authorities™) are conmmplanng terminating Project Hotizon. The contracmnl
reladons between the Authorms ‘and Pa:hway under the Project are gpvemed bythree
i . Bgrecments (“&!m Relired Agreements”). A diﬁ'ercncu has arisen batw:en legal advnm 0.
. . °  theDSS(Blrd & Bird and Roger Kaye QC) asid those acting for POCL (Slaughter & May
~ " _aud Nicholas Strauss QC)astodwoomt(ntcxpm!aﬁan oftbeRebadAgrcemems

2. ‘TheProject nmfm had 2 Iong and net entiely happy commiercial history, [ wm’a‘ssumc‘ _
" thet those for whom this Notz is imtended have some familiarity vnth thatbackgnmnd. andin
.vl::w of the time conmmxs I shall not recits it all bcm ‘The only significant eventto Which
1 should rofer is that the Acceptancs of Operational Trial should have been achieved by the
| 1"Nav=mbcr 1997; and it is common ground that it was not. Pathway cuncntly esnmates
: ﬁmt it wm nced until abont.)'uly 1959 to achicve Operational Trial.

3, The'l‘msmy Solicitor Has beea asked to obtain the advics of the Law Officess, A useful
_ meeting was held yesterday afternoon, the 8% December 1998, betwaen lawyera for the
Amhonhs (though not includlng thelr Councel) and for the Treasury, This Nots necoxﬂs thn
' matters upon wluch 8 consmsus was achieved, and slso reflects the advu:c Igavein
conference on matters where there remained a difference of opinion between thasa xdvx.smg .
the DSS and those advlsmg POCL. : )

4. Myown familierity with mi's case i imited it v enly soen xtracts from he
televant contracts, and indeed T only received instructions en Friday of lsst week: 1 fully

1
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recognise that others are more fumiliar than I with the detajl. The cantending views of the
DSS and the POCL Jawyers arc more fully set out in their various letters and memoranda,

e isane
Th issue between the DSS and POCL eoacerns the means by which the Related

of a 13 week notics, by mfwence 1o clause 402.13 and Schedule C5 of the Authorities
Ag-ccmcnt. By contrase, POCL's pn:{'cned option is to setve notice under clause 902.23 .

_ making time of the essence for the putpose of achioving Opcmnnnal Trial by a specified -

date; the length of that notice could be as much as 9 months. Plainly, the course suggested »

 bythe DSS provides a faster exit route, wheress the route suggested by POCL is both slower
- and does not necessarily achieve the termination of the contracts. The qu:snon istodecide
which oute is preforable, balsacing (1) the relative risks to the Authoritics of being found to

be in breach ofcuntxaqt. against (i) the pclu:y considecations qf ths Government,

The difference of opuuon between the advisers to the DSS andm POCL arfses from the

difference of wording between clause 402.62.3 and c]auSe 402.13. Und:r clausc 402,623,

i Opmnoml Trial Is not recorded as bcmg successful on time, the Anthantxes are ennt!ed

T

ta t=rminate under clause 902.2, which in tum requites the service of reasonable notice orof

_ notice making time of the essence (which in practice is likely to coma to the same thing).. By
contrast, clavse 402,13 providas that the Authoritis shall have no right of termination of the : o

Authorities Agreement in relation to a failure to achieve Opcmnonal Trial exceptin -

. aocordance with Bchedule A7 (which for these purposes is inrclevant) or Schedule C5: . ]
- paragraph 4.4 of Schedule C5 in furn provides that, if Operational Trial is delayed for more e

than 13 weeks because of PaﬁtWay s dcfault, the Authorities shall be cnmled to tenmns.te
under clmse 90215~ lo by notice havmg immedxa\‘.e effect.

Tha trua meaning of the eontyget

‘The Autherities both agres that nelther inerpretation of the Relsted Agseements is plalnly
rightor plaiqu wrong. On the face ot' i, there nppeaxstd be an inhereat contradiction in the -

11/12 '98 13:25  TX/RX NO. 1828
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: w::rdmg ofthc contram end itis d;ﬁicult to seehow eﬁ'ect can be given both toclmse :
402.6. 2.3 and to clause 402. 13 wx!hont domg some le:uneto the wordmg of one or the
other. '

8. Thebest intnxpwanon I t:an offer, whxch ngcs some cn‘cct to both pmwsmns, isto suggst
this: that Schedule C5 was intended to deal only with the sitvation where Opcrationa.l Trial
had got been achieved as a result of Pat._hw_ay s default, which Is why it allows & fixed period
of only [3 weeks® grace, aftoc which the contracts can bo terminated summarily; but that
clause 402.6.2.3 was intanded to provide a mechanism for terminating tho agrecments where

" Operational Trial was not reached without Pathway being in default, ‘which is why"a
reasonable period of notwc Gio potmtial.ly somc’th&ng much longer than 13 weeks) is requxrcd
‘ undcr clouse 502.2. Thisi mncrprcnuon atJeast gives some faree to both clauses 402.13 and
402,62.3, 2nd it has the valio of pmw.dmg amcchumsm fortormmanng the agrccmcnrs in
i cucumstnnc:s wb:rc Paﬂxway is not in’ default.

9 However, it ignores the m:egonc wording of clause 402, 13 Accotdmzbr, 1 am foreed to
mecept that it is |mpossxbloto sy that thero is a correct end an ms:crr:ct mt:rpmmxun ofthe -
’ugrwtncnh the truth is thatthere is simply an internal comradxcnon batween two dﬂ'erent
pmvnsnons Any declsxon about how to tserminatc the Rnlatcd Agreements nmst take i mm
accountthat um:crtamty The dcclszon must also bc mﬂuenced by practical consxdermons,
which have a serious xmpa:ton the m!atwc strengths of the Authmﬁes' different arguments
in the circumstances whxch have now nnsen. Iwill now fum to those considnranons

'MMMM

10, gmwm Tn order 1o nlyonpe.ragraph440f8nhcdule cs 7
. the Awthorities must ostablish that Acceptance ofOpmhonalTﬂal s delayed for 13 weeks R
because of Pathway's default. This throws up two qucsuam, in rolation to both of which ﬂxe
onus nfpmot‘w'll Heon thc Anlbannes ‘ '

10.1. F‘nst, doc: :tmnﬁznf (a: is hhcly & be the case) the Authoritics haVe th:mselm not
» ﬁxlﬁlled mh of their contracmnl obhgzﬁons to the letter? In my view ftis hkctyﬂm

11/12 '98 13:25°  TX/RX NO. 1828 P10
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; thxs will notmaﬁzr 1 cousidenhat thepr:eond:hon in pangraph 4 4 1sJikaIy to be
snt]sﬁcd if the suhstanuai cause of the delay is Paﬁmy s dcfault. ‘ IR

10.2. Sccondly, istathway in_dcf_amt asa i'na'ctcr of ﬁa? Tht: preliminary iadvice from
- ’ indcpcrfdént condactors is iiiat tZ'iz answer to this question is “yes”, although in
forming their view tbcy have not seen Paﬂ\wa.y’s documents. This provides a- .
’ consld:xablc dcgmc of comfott, but xthasta be ac]mowledgedthntthare is mom for
argumqnt.

11. Waiver of breach: Pamgraph 4. 4 of Schedule CS entitles theAu:honti esto sewo a notice of
termination if Acccptxnce of Opcratxonal Trial is delayed for 13 wccks Although the l
Authorities have notified Paﬂxway that they x:gaxrl itas being in breach of enntmct, no ncmce
of tcrmmatxon has et been served, despite the facttlut Opcmnonal Trial should bave bean
achicved by the 2)% November 1997:  There is accordingly an argument available to
Pathway that the breach has been waived, in that sl partics have continued with the Project
for the last year. The DSS hu sought to protect its postﬁon byrcscrving its nghts, statmg in
atclcphonc conversation with Pa1hwaythat itdid not regard the 13 week period as statting
immediatsly after the 21“ November 1997 and seehngto mggcrthala week period by
serving umr.a ) that cﬁ'act mMay 1998: butthat b:g- the que.suon whethertha DSss has
Anny rights to reserve otherthan the rightto serve 2 notice of termination on thc cxp{ry of the
13 week p:nod after Openn!onnl Tnal should have been Ql:hle\'ed '

12, The nghtgxme al3 wcek notice: On tbofacts. the DSS’s xrgument is tb:mfonc wholly ‘

dependent on its right umlmrul]y to suspcnd. the mnmng of the 13 week period specified
undcrparagzph 4,4 of Sehedule’ Cs5, Bndﬂ:cn to start that time running by serving a notice
to ﬁ:at effoct when it chooses. In my view itis highly questionable whether the Authunues i
bave such a ngbt under the Related Agrecmenzs. There is no express provision foral3d .
week notice'to be served undenhe agreements. The DSS's route involves having to invent
. an extra-contrachual procedun: There is, howevcr, an cxpms contmcmd provision under
clause 6054 for making time of the essénce when It is not elready so (and that is exactly
what POCL is suggecnng should be relied on). Inthe cucumstances. Pathwaywiu beableto
argue that the original 13 week period after the 21t November 1997 has !ong since expired,
that no notice of termination was served atthatpomt, mmny default on its part was ﬁmby
waived, that in ordcr to put Pathway bnck in breach of contm:tthc Authotities must now

11/12 '98 13:25 TX/RX NO. 1828 ) P11
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make time of tho essencs by specifying 2 new date by which Ac¢tptance of Operational -
" Telal must be echioved, and that there is ap c¥press contractual mechanism for doing so:

* sccordingly, on the facts 05 they now stand, it is not open 1o the DSS to invent a non-
contractual mcchnmm for stmmg the clock nmning. I do not deny that the DSS may be
‘right in their argument; but the po:nt is very finely ba!anund. both as a matter of
construction and on the facts that have occurred, 20d I would not want to sce the Amhnmm
going into Coust with tens, if not hundreds, of millions of pounds at stake on an argument
that is very ﬁncly balanced if thcro Isaless nsky nlwmatwc

13. Thepiggyeback opngn Much time has been spcnt by the Authorities’ lawyors discussing
the possibllity of POCL tcrmmanng its pmclpauon in the Pm;ect on the back of the DSS’s
right to terminate (“the pxggy-back optmm") For present pmposca, all that needs to be said
it that this option canbeno better in Jaw than the DSS’s right to rely an tha 13 Week notice:
if that route is ﬂawed, then there ean be oo plggy-back.

14, Conslusion: Suc'ccssﬁxl rclinnce cna 13 week noﬁ;e of termination would undoubtedly
provida bath certainty (in the sense that the period of notice is fixed) and an exit routs (ia the
sense that it would terminate the Agrecments). Howsver, in my view the service of 213
week notice as suggesbod by the DSS would be likely to pmvxdc Pathway with emple -
opportunity for contanding that the Authorities were In breach of cantract,

. The P ngﬁg] sougiderations iftecﬁngPObL's nrcfcrrcdk route
s, Q@W The legal eonsxdexatxons aﬂ'ecﬁng POCL's prafm-ed route may bc

shortly stated:

- 15.1. Tbem is no need for the Amhontxes to dcmonstmc that Pathway is in bresch of
conmt. ‘The only pmondrhon that rust be sahsﬁed undér.clause 605 is to show that
there has been *“undue delay” on the part of Pathway which in light of whn is said in
pnmgmph 10.2 above should be fairdy easy to sahsfy

©11/12."98 13:25 TX/RX NO. 1828 . P12
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‘specified data involves the ¢ opemnon of an express cont:acttml regime: it does not o

involve mventlng or ump!ymg any extm-oontractual tights.

The notice must allow Parbway & :msonsble pmod to oompb' and this introduces an
element of uncertainty: how much time is reasonable, and can the Aythorities ke
into account the delay that has alrcady cccurred? However, the uncertainty can be
climinated by sxmply giving Pat}way es much time as they have said thcy need —fe -
vatil July 1999.

Thc only basis em which I can see tharPuhway could argue that the Authunnes were

not entitled to make time of the essenca would be to rely on 402,13 as providing the

- only route for terminarjon: how::ver, if that argumcnt were succossful, it would lead

fo the conclusion either that the Anthormes were entitled to gerve & 13 week nou:c '

 afeerall (which would be an own-goal from Pathway's point ofview) or, ifthe I3

1SS

16

w:ak period had gone, thit in order to terminate the agzecments the Authorities would

bava to make 'amc of the essence (w!nch is exacdy what would have happoned).

For these reasons, I coxmdcr that the toute suggestcd by PQCL h:avz:s Paxhway with
less room for manceuvre as g maxter of law. o

Poliey Qngldcratlmg Equa][y, the pohcy consmcrahons aﬂ'octmg POCL’s pr:fcmd route |
" can be shortly swed T :

:164.

The most siguif'cant consxdcnlwn from & policy point of viaw xsthu the scrvice of

notice making time of the esscuce does not of itself tarminats the agreements. Rather,

itgives Paﬂxway an oppartunity of fulfilling its contractual obligations. Accordlng]y. ,

ifitis a fixed, policy objective for tha Amhorm:stoﬁndan exit route as quickly as

| possible, then thxs does not achieve that result clmly However, on the mformmon

cummently available it scems that Pathway is unlikely to be able to fulfill tbos: '
obligations: It would pl.ninly not be nnrncuve for the Authorities to dacide
unequivoeally ther they wiched to tenminace the Project and then to serve a notice
makmg time of the essence in tho expectation, and indeed the hope, that Pathway

‘would be unable ta complcte, Howcv::r, two n:sults night follow from savi'ng sucha

11712 98 13:25  TX/RX NO. 1828
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noticc either Paﬂnway mlght collapse ﬁnmclally orit mxsht fi nd suﬁcxan: support ‘
“end camplem the Praject. If thie Authotitics decided that thcy would be equally hnppy -
with cither r:sult, ﬁ)en I do not consider that it could be’ rcgardcd as bcmg in any way
dtsmgmuous to servea notwc makmg tlmc ofthc css:n,ce, and then m ses what
happcned : : ~

162, Thc next xnajor pollcy conszdcranon is that suxvmg a notxcc makm,g 'hmc of thc )
essenco would mean that the Amhont:cs would bave to commue funding’ thc iject
untif it was completed, or until thway walked away from it. This obviously N
Involves a medwm-tcrm ﬁnancia] commxtmant on thc pert of the Authonh:s, S

- 6.3 Thxxdly. the service of B notice ma.kmg time of the essence w111 not nuccssmly .
produce any definitive rwohmon one way orth: other: time will continue to run and
the resolution of the Projcctwi!l be taken out of the Authomiﬁ‘ hands

The cogmon geoug betwsen the DSS 20 POCE, :

-17. The lcgal adﬂscrs ] boﬂa DSS and POCL s.:c.ept thar, as a mattsr of consxxucnon, clther v,

’ view mentioned in pmgxaph 6 ahove is atguable and both arguments catry inherent

Wcakncsscs A!though each naturnlly pr:f&rs its own construction, they both wwptthat itis
1mpossxbla 10 say that ejther consu'ucnon is marguably nght ar unarguahly wwng '

18, Iei xs common ground thatthe ergumcnt espouscd by the Dss mvolvcs thc opctatxon of a
mechanum that is not cxprtssly provided for in the contrazts, &nd thet it throws up tmore . -
Jegal hurdls for tha Authmnmthan thc route suggested by POCL; the dtfﬁ:mncc of
opinion betwecn thu lawyu's ml&nesw the height of those hurdles,

19, Ris commnn ground timPathwayxs c\m'endy in ﬁnsnml diffi culncs In dmt sense time is
: fon the Authorities’ side: the [onger the existing regime connmm ﬂu: more Iﬂccly Paxhwny '
‘xs to oommit & bresch of contrect, or even to wdk away. | ' -

20, It is bchcved that Pa:bway wouldbe well-funded forthe p purpose oftakmg any possibla A
o pmcecdmgs againstthe Auﬂmrltics It is also commoh ground thar, nlthouﬂ-n their.
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contra:mul habt.hty undcr the Relatcd Agreements is mppcd 2t £5m each, the Authorities
may be h:ld lizble for Substantially grca!u sums, and the contractual limitation of their
-liability may bz opento challanga I have not been asked 1o advise on this aspect
specifically, but it is worth mentioning that, if the Related Agmcmcms were uow. tcxmma(od
for canvenience there would have 1o bo 12 months® noties and 8 payment to Pathway of
about £350m, Pathway might well seek to contend that this represents its true loss, and to
seek dameges in that amount if'the Audmntles actin brw:h of contract. On any view, there
will be a very subshnhsl claim by Pathway if the Anﬂ:ontus do act m breach of contract,

- Thatbeing so, there is a powerful incentive for the Authorities to adop:whichever COUrse js '

least likcb'to leadta their being foynd mbreach of contract. '

. Concluslons

21. Forthe reasons given above, the fegal quesum fs hot so much whcther the DSS’s or POCL"s
construction of the bare wording of tha conmu:ts is carrect (which would be a very difficult
question to answer for the reasons given in pamgmp‘hs 58 abnve.), bue whe!hcr, given thc
facwual sjtuation that has developed since Navember 1997, the pmcnoal course suggmcd by
the DSS or that suggested by POCL lsavas Pa.thway least room 1o assert that the Authontucs

* are in breach of contract, Putthat way, I am in no doubt that the course suggested by the
DSS is fraught with more legal difficoltjes, whereas the course sixggasted by POCL {nvolves '.
- theleastisk of the Authorities being found in breach of coinrast, T consxdenhanhosa |
" advising the DSS have underestioted those difficultes.

22. Ytis oqually plain that; i the Anmaﬁﬁes are umequivoeally resalved to terminate the Projest,
" then theroute suggested by PQéLwonld not a:_.hicva_tﬁnt rzsulf. cleanly: indeed, it could be
said that it would be disingenuaus for the Authorities to serve & notice requiring Pathway to
t;omply with its contractyal obﬁgalions within a fixed timetablo if in fact that notice was only
: b:lng served because the Authorities hoped and intended that Parhwny w:mld be unablc to
camply with it. - :
23, Theonly mlddlc gmund between the two coirses advoca.tcd by the DSS and by POCL i
| mpzcuvely is for the Authorities to do nothing —ie not serve a 13 week notice and not serve
" atime ofthe essancc notice either. This would cmn[n(y be the least pravocative course, ip
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. the sense that it would givc Pathway Jeast cause to wélk away or to bring proceedings :
'ag,mnsttha Authorities. The disadvantage is that it would obviously do nothing to bring T
‘thingstoa conc]t:swn, and any sabstantial pe.nod of inactivity might ba held to conshhm:

" waiver of the breach and of the existing otice on which the DSS would wish to rely. On.
balance, I would supgest that doing nothing would fnyolve all the d:sadvanmges of servinga
notice makmg tune of the essence, but none of the advantxges

24, I.eav_ing aside the option of doing nothing, in my view there is a stark chiice betwaen omo
course which would (if it worked) provide a speedy exit route but which offers Pathway
more opportunities for arguing that the Autherities are in breach of contrast; and another

" - route which may take Jonger to work thmugh in pracﬁa: and will not necessarily produce &

 terminstion of the Project, but which affords Pathway far less opportunity to bring claims .
against the Authorities. At presentl do not cansider that there is any neat and reliable Way :
of terminating the Related Agrectnents quI::k}y My suggcmon is thaz, the Pm_‘ecthaving
been allowed to contimue this far, the lesst bad sobution s for the Authorifies to remsin
neutral as to whethu' they wish to temmsm;,r and for them simply to sexva a_._notzcc making
time of the essence fo the Acceptance of Operational Trial by some time next summer.

- They can thea wait and see what happens, whils fulfilling their contractual obligations in the
meantime. I cammot pretend that this is an enﬁrely satisfactory solution: it offends againstall
the policy eriteria requiring a speedy resolution and a cessation of Govemment funding of

the Project in the immediate Tatyre, Butifit also minimises the risk of exposmg the
Autherities to very substantia) claims, which would if successful reack £10m (togccher with
interest and costs) and emdd teach over £300m, then itis an opnon worth careful

o consideration.

4 Stone Bnildings
9 December 1998
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